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The husbandman in fiop upon his death-bed told his sons he had left 
much gold buried in his vineyard: gold they found none: but. by 
digging and stirring about the roots of their vines they had a great 
vintage the following year. 
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P R E F A C E. 



lO these debates, published at the request of a 
society for the diffusion of knowledge respecting the 
punishment of death and the improvement of 
prison discipline, a summary of the reasoning in the 
two houses of parliament is. prefixed. 

The debates in the House of Comttibni art 
published from the newspapers, from notes taken 
during the argument, and from the communications 
of some friends. 

For the debate in the House of Lords I am 
indebted to a gentleman who was present when the 
bill was rejected. They are printed from his 
manuscript without any alteration. 

These imperfect reports are submitted to public 
consideration with the grateful consciousness that, 
in a country where freedom of inquiry is thus 
encouraged in the community and proposals for 
ameliorating the condition of mankind are fully heard 
and deeply considered by the legislature, Truth, which 

a J 



Digitized by 



Google 



PREFACE. 

has been compared to a spring of living waters, 
troubled only as it rises, will flow in perpetual 
progression. It must and it ought, for a time, to be 
impeded by attachment to existing customs by the 
perplexities with which change is generally attended 
and by a remembrance of the excesses into which 
kind intention has been too frequently hurried. From 
such obstacles no evil is to be dreaded. They do not 
lie concealed. Their nature is knovrti. They may 
resist but they cannot retard the current, which has 
for ages been gradually subduing and will for ever 
continue to subdue the errors both of mistaken se- 
verity and of mistaken humanity. 
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SUMMARY OF THE REASONING. 



PART I. 
REASONING IN FAVOUR OF THE BILLS. 



THE law has become almost a dead letter upon the statute-book. (*) 
This is occasioned by its severity, which deters prosecutors, witnesses, 
jurors, and the judges. ( b ) In opposition, It was denied that they were 
deterred by any such opinion of its severity. ( c )* It was contended that 
it cannot deter prosecutors, as they have the option to indict either ca- 
pitally or not capitally. (*) It was denied in favour of the bills, that 
prosecutors have any such option. ( e ) It was contended that if they 
had this option it would be an evil. In opposition, it was con- 
tended that if the severity do prevent punishment , it is indeed an evil, but 
balanced by its good effect in preventing crime by terror. ( f ) This was de- 
nied. . It was contended that the non-execution of the law was not an 
evil) as it was the intention of the legislature that the law should be en- 
forced only occasionally at. the discretion of the judge. ( 9 ) In favour of 
the bills, this was denied. ( h ) It was contended, that if it were the in- 
tention of the legislature to trust this discretion to the judges, such trust 
would be confided under certain regulations. If it were the intention 
of the legislature to trust this discretion to the judges, such intention 
would be expressed. (') — If it were the intention of the legislature to 
trust this discretion to the judges, the facts to regulate their discretion 

• See page v. b vi. e a. d xiii. • xiv. f xv. « xvi. h xx. 
* The reasoning in opposition to the bills is in italic. 
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ought to be found by a jury. ( k ) — It was contended in opposition to the 
bills, that this was an attempt to transfer the exercise of discretion from 
the judges to the juries .(*) — This was denied. — If it were the intent 
tion of the legislature to trust this discretion to the judges, some rules 
should be laid down to guide their judgment, and produce uniformity 
of decision. ( m ) If it were the intention of the legislature to trust this 
discretion to the judges,, jjje judges should be required to declare in a 
formal sentence, why. the punishment of death is inflicted. ( n ) — If it 
were the intention of the legislature to deter by terror, and not hy exe- 
cution of the law, it would' bean erroneous plan of legislating. (°) — 
The law would not prevent by intimidation. ( p ) — Upon this principle 
discretionary punishments ought in all cases to be enacted. ( ri ) 

2. From the uncertainty of punishment offenders escape. ( r ) It was 
contended that, even if the punishment were uncertain, there was not 
any uncertainty of a less punishment. (*J 

3. The existing laws occasion perjury. ( f ) - 

4. The laws form a standard of cruelty. (') 



PART II. 

REASONING IN' OPPOSITION TO THE 
BILLS. 

1. To the bills In general. — 1. The proposed alteration tends to 
deprive the judges of all discretion. (*) Denied ; the intention being 
not to destroy, but to limit this discretion. ( r ) 

2. // is an innovalion.[*) This is not an dbjection unless it be an 
injurious innovation. ( z ) 

3. // is an innovation which is intended to overturn or will overturn 
the whole criminal law of England. ( a ) Denied. ( a ) 

4. Any punishment to be substituted will be worse than the' punish- 
ment of death. ( h ) Denied. ( b ) 

5. An alteration in the criminal law will be injurious to the liber- 
ties of England. ( c ) Denied. ( c ) 

* See page xxli. ' 
*xxvii. . , r xxviii. 
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6. TAe crime of picking pockets has increased since (he abolition of 
the punishment of death for this offence. ( d ) Denied that the crime' 
has increased, although from a mitigation of the severity, the prosecu- 
tions may have increased.^) 

7. the judges disapprove of the alteration. [*) Doubted whether 
the judges do disapprove. ( f ) If the judges do disapprove, this ought 
not to influence the free exercise by every legislator, of his own judg- 
ment. (') If authority is to influence, there is great authority for the 
alteration. ( h ) 

8. Upon the particular bill proposing to abolish the punishment of 
death for privately stealing to the amount of five shillings in a shop, 
it was contended that the crime of shop-lifting, was, for the sake of 
trade, particularly deserving of the punishment ofdeaih.( l ) 

The whole of the reasoning in favour of the, bills 
and in opposition to them may be exhibited by the 
following analysis. 

< See page xxxix. • xfii. f xUii. l xUv. *xlv. 1 mM. 
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PART I. 

REASONING IN FAVOUR OF THE BILLS. 

The law is so seldom executed as to have become al- 
most a dead letter upon the statute-book. 

Sir Samuel Rom illy/ From Sir Stephen Jansen's tables, it ap- 
pears, that there were convicted at the Old Bailey of shoplifting and 
other offences of the same nature, in the period from 1749 to 1771, 
240 persons, and of these no less than 109 were executed. 

What has been the number of persons convicted of those offences 
within the last seven years does not appear ; but from the tables pub- 
lished under the authority of the Secretary of State, we find that within 
that period there was committed to Newgate for trial, charged with the 
crime of stealing in dwelling houses, 599 men and 414 women ; and 
-charged with the crime of shop-lifting, 500 men and 353 women : in 
all 1,872 persons, and. of these only one was executed. 

Master oi the Rolls** It i» clear thai the law and the practice 
are at total variance with each other. The law says that the punish- 
ment of death shall be inflicted for stealing to the amount of 40 shil- 
lings in a dwelling house. The practice says it shall not be in- 
flicted. 

Mr. Wilber*orce. c It has been admitted, that of 1872 persons 
convicted of this offence, one only has been executed. 

Mr. Canning.* 1 Upon the next topic, whether the certainty of the 
punishment isjnot diminished by the opinion entertained of its severity, 
there is one fact which seems to be admitted as indisputable : I mean, 
that the punishment awarded by the statute is inflicted upon a very 
few of, the offenders who are committed for trial : unless I am mis- 
taken it is not inflicted upon one in a thousand. 
•» Lord Erskine.' It must beadmitted by those who opposed the bill, 
that the punishment of death, inflicted by the statute, of William, was 
in no instance carried into, execution : and the instance, if any should 
occur, must be rare, where the severity could be applied. He re- 
membered,' when he had the honour of being consulted as one of his 
Majesty's advisers, that it would have been impossible, he believed, 
for any conviction for this offence to have come under their considera- 
tion, which would have reconciled his mind to have advised his Ma- 
jesty to carry the law into execution. 

Lord Lauderdale/ No man can deprecate more than I do, a sys- 
tem of speculative legislation ; but what will your lordships say of a 
law which, in the course of seven years, has been only once put into 
execution. 
••j 

* See page 18. b page 76. c page 88. d page 95. • page 108. 
'pa^ell*. 
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Sir J. Niw«it.» It is a syssem which in theory outrages huma- 
nity, is in opposition to the general feelings of the civilized world, and 
is incapable of practical application. The theory of our law, and the 
practjpt if our option f*9 a) direct variance with each other. , t 

The opinion entertained of the severity of the law- 
prevents its execution by deterring prosecutors ; by 
influencing witnesses and jurors; and by inducing 
the Crown tfc> pardon offeftdets. 

Sir S. RoMiLLY* b According to the practice Which uow prevails, 
this wast iaipoctant .discretion is constantly assumed by. persons to 
whom (be constitution h?s. not intrusted it, and to whom it certainly 
cannot with the saipe.safaty be intrusted; by prosecutors, by juries, 
and by witnesses* Though for those thefts which are made capital by 
law, death is seldom in practice inflicted j yet as it is the legal ap- 
pointed punishment, prosecutors^ witnesses, and juries, consider death 
as that which, if it wijl not with certainty, yet possibly may be the 
consequence* of the several parts which they have to act in the judicial 
proceeding : and they act their parts accordingly, though they never 
can, in tjijs indirect way, Jake upon themselves to prevent the execu- 
tion of the law, without abandoning ..their duty ; and in the case of 
jurymen and witnesses, without a violation of their oaths. 

Sir S« Romilly said,the fact undoubtedly was, that persons robbed 
submitted patiently to (he wrong, because they apprehended that a 
complaint might cost the offender his life $ that this most frequently 
happened in these offences which are considered as the most a$gr%» 
vatea of any that come within the description — the robbery by ser- 
vants of their master's property ; — how many persons are there who 
think that the loss of their property is nothing when compared with 
the evil of having the rest of their days embittered by the recollection 
that they had sent to die by the hands of the executioner, a fellow-crea- 
ture with whose countenance they had been familiar, and who had 
been for years attending them, and doing them offices of kindness. 
That it was not prosecutors only, but witnesses and jurors who were 
deterred by the severity of the law from a just discharge of their duty. 
That jurors were in the habit, to avoid the severe penalty of the htf, 
of acting in violation of the sacred oaths they had taken* and of finding 
verdicts against the .clearest evidence. Amongst many examples which 
might be mentioned, it happened little more than a twelvemonth ago, 
a woman of the name of Bridget Macailistef had been indicted at the 
.Old Bailey for stealing in a dwelling house a ten pound bank note ; it 
was bv itself in a box which was of no value; the fact was dearly 
proved, and the jury found her guilty of stealing what was of the value 
only of thirty-nine shillings. Thus twelve men executing a most sa- 

• See page 44. h page *0. 
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cred judicial office, declared before God, and as they hoped themselves 
for salvation, that & ten pound bonk note was worth only thk1y*nine 
•hHlings; It might be well doubted whether this Was a crime inferior 
ia moral guilt, or of- less dangerous example than the offence which it 
was intended to screen* 

Sir J. Newport/ Instances of this occur daily; and are, I male 
no doubt, in the recollection of many gentlemen now present. To 
one, amidst many, I will request a moment's attention. Some years 
ago an act was passed in Ireland by which it was made a capital fe- 
lony to cut down a tree by day or night. A gentleman who dedicated 
much of his property and most of his time to agricultural improve- 
ments ;' who had planted much, and was much attached tohis planta- 
tions, Was the first to rejoice at this additional security to his property, 
and having, before the act passed, suffered much from these depreda- 
tions, he again and again declared, that, in the event of detecting any 
offender, the law should be put in force. An occasion soon occurred* 
An offender was detected in the very act of destroying his plantations ; 
and was committed for trial at the ensuing assizes. I well know what 
my friend endured upon that occasion : — I had the happiness of his 
friendship, and the honour of his confidence :-*-he was a man of the 
highest worth and of undaunted public spirit ; he never relaxed in 
his resolution to enforce tntf law ; he prepared to proceed, and did 
proceed to the assize town ; but there his fortitude at last failed : he 
declared that, after the most agonizing deliberation, he could not re- 
concile to his notions of justice the propriety of being the cause of the 
untimely death of a fellow-creature for having cut down a tree. My 
worthy friend afterwards stated tome, that, great as he considered the 
injury to society in suffering the criminal to escape with impunity, yet 
he could not be instrumental in procuring his condemnation, even 
though the crown might remit the punishment. Such was the mode in 
which a man, far above the weaknesses likely in most cases to inter- 
fere, decided. This, sir, is the way in which every man who pos- 
sesses the common feelings of man's nature, must decide in cases 
where there is not any proportion between the crime and the punish- 
ment. But the baneful effects of severe laws is not confined to the 
mindi of prosecutors alone. They have a sensible influence upon the 
offenders themselves, who calculate upon the chances of escape, from 
their knowledge that many of their companions have eluded the law, 
not only by the unwillingness of prosecutors to proceed, but by the dis- 
positions of juries to decide, as it is called, in favour of mercy : — ought 
laws thus to remain a dead letter? — ought this perjury, however it 
may be sanctioned by the motives, to be encouraged ? — The honour- 
able gentleman, unmindful of the evil attendant upon this lenity of 
juries, has adduced it as an argument in his justification for opposing 
the bill, when it is one of the strongest reasons for supporting this sa- 
lutary, measure. Every legislature should well consider the import- 
mice of not encouraging any relaxation of these moral obligations, upon 
which the high feeling, the happiness, and the virtue of society so 

•Seepage 64. 
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■Mich depends. Perjury can never be justifiable, whatever be the 
motive; and of all perjury, that of a jury is most to be dreaded. 

Lord SufFouc.* To the general principles upon which the present 
bill is brought forward, I most /cordially assent, but I am more tho- 
roughly induced to give it my support, upon the- particular argument ' 
urged by my noble friend, namely, that the excess of the punishment 
deters the injured from prosecuting the guilty. My lords, 1 cannot 
doubt the truth of this argument, for I am myself an humble instance 
of if$ force. It happened to me, my lords, about four or five years 
since, to leave my house .in town fpr the purpose of going into the 
country. An old and faithful sexyant was left in care of it till my 
return. Jn about four or five days J came to town again, and found, 
to my surprise, that my servant had fled during my absence, carrying 
'off with her a considerable quantity of plate and other property. 
_ Now, my lords, there were many causes which operated with me to 
~ abstain from prosecuting this unfortunate woman. She was aged, and 
the course of nature had already marked her by many infirmities for 
a speedy but natural dissolution — she had been the dupe of a design- 
ing villain, who instigated her to the theft — she was friendless and 
she was poor. My lords, public duty pointed out the course I ought 
to take. I knew I ought immediately to go before a magistrate, who 
would have Committed her for trial — I must have appeared in a court 
of justice, as the prosecutor against her, and have embittered my 
own life by the- consciousness of having shortened her's. My lords, 
humanity triumphed over justice and public duty. I was constrained 
to turn loose upon the public an individual certainly deserving of pu- 
nishment, because the law of the land gave me no opportunity of vi- 
siting her with a castigation short of death. My lords, upon this 
ground alone, and for the sake of public justice, this law ought, in 
my opinion, to be amended. For the sake of the injured, and not of 
the guilty, I am an enemy to inordinate severity. The prosecutors 
are those who fear death, and not the persons offending. 

Lord Lauderdale. 6 How, my lords, can you compel an unwilling 
witness to state to the court and jury every matter he knows which 
may have the effect of injuring an offender whom he may' pity under 
his misfortunes. In him, therefore, my lords, there virtually rests a 
power of mitigating the severity of the punishment. How, my 
lords, can you prevent the jury, through compassion, from forgetting N 
their oaths, and either acquit the guilty altogether, or mitigate the na- 
ture of the offence, in order to secure them from the severity of pu- 
nishment ; and lastly, my lords, with respect to the judges themselves, 
how can you prevent a judge, through a mistaken notion of com pas- 
siou, from respiting the offender, or recommending him to the royal 
mercy! 

Master or. the Rolls. c It can scarcely be necessary to ob- 
serve, that the laws ought not in any country to be in direct 
opposition to the general opinion.. So much of the execution of law 
depends upon the public, that their concurrence in the propriety or 

• See pege 11*. » See page 116. « page 76. 
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repugnance to the existence of the law is always an object highly 4e~ 
serving of the consideration of every legislature. But, important as 
it is to the administration of justice in every country, in England it is ' 
ill in all. We have not any public prosecutor; the feelings and opi- 
nions of the party injured must consequently decide whether a prose* 
cution shall be instituted or avoided. The offender may be guilty, 
the offence may have been committed, but the harshness of the punish- 
ment may prevent any prosecution ; and, if instituted, must influence 
the witnesses.*— Our juries are selected from the people: they are to 
decide'upon the guilt or innocence of the accused : Is not their opi- 
nion deserving of the most serious attention? If the law is not ap- 
proved by those upon whom its execution immediately depends, wili 
it not be relaxed, and will not guilt escape with impunity? Juries 
are now in a manner forced by their conceptions of the severity of 
the law, to assume a discretion which was never intended to be -given 
to them. The exercise of any discretion by a jury is most dangerous* 
They are sworn to try the issue, and to give a true verdict according 
to the evidence. Upon the sanctity of this oath the trial by jury de- 
pends. Relax it, and think what may be the consequences. Ought 
laws to be so framed that there must be a continual struggle in the 
minds of your jurymen, whether they shall violate their consciences or 
distress the best feelings of our nature by adhering to the law? The 
public opinion upon this subject cannot be misunderstood. The de- 
viation by jurymen from the solemnity of their, oaths, so far from 
being censured, has almost been sanctioned by great authorities under 
the loose phrase of pious perjury. The consequences are obvious : it 
now has become almost a matter of course for jurymen to avail them- 
selves of every possible circumstance to acquit the prisoner of the ca- 
pital part of the charge. They know, indeed, that the executions are 
few; they cannot be unmindful of the lenity of the judges; but, not- 
withstanding this, they are unwilling to risk any thing: they will 
not trust to another the use of a discretion which they have the power 
and disposition to exercise themselves. But this evasion of the law 
does not stop with the prosecutors; nor is this mitigation of its seve- 
rity confined to the juries: it extends higher: — it is easily discovered 
in the charges made by the judges from the bench: — it is seen in their 
constant intercession for mercy : it is seen in the conduct of the King's 
advisers, who, influenced by the same anxiety to spare the lives of 
this class of offenders, readily apply and easily obtain from the throne 
a remission of the sentence. This universal confederacy amongst the 
middling classes of society not to punish these offences by death ; this 
conduct of the higher orders in dispensing with the law, is to me con- 
clusive evidence that, in the advanced state of civilization in this coun- 
try, the punishment of death is too severe for this crime. 

Mr. Morris.* Until very lately my professional practice was prin- 
cipally confined to our criminal courts, both at the sessions and upon 
the curcuit : where I have daily witnessed these pious perjuries, these, 
amiable weaknesses, as they are called, by which the prosecution of 

1 See page 48. 
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offender* if prevented ; by which witnesses and* jurymen are induced 
to gratify their own kind feelings by a violation of their oaths. I have 
no hesitation in saying, that thi» relaxation of the law, originating in 
an opinion of it* severity, prevents the punishment of criminals, and 
has a great tendency to multiply crime. , 

Mr. Canning/ It is of the utmost importance that we should pre- 
vent tb4 evasion of justice by sanctioning these perjuries, which, to 
save the life of a fellow-subject, our countrymen will commit : for it 
i§ vain to suppose that they will enforce your laws, which are repug- 
nant to the best feelings of our nature : which are in opposition to 
those merciful dispositions that have for centuries been inculcated 
amongst us^ and for which our national character is raised to its pre- 
sent height, and is respected throughout the world. 

Mr. WiLf ERFORCt. The infliction of death, instead of being de- 
signated by a known law, is left to the discretion of the judge : — a 
momentous trust, ever to be regarded with jealousy: and which, 
however purely it may be executed, will always have such an influ- 
ence upon prosecutors, upon witnesses, and upon juries, as to pro- 
duce the frequent impunity of guilt. 

Lord Holland/ Without searching into the works of foreign 
writers whose arguments are no less convincing and enlightened, I 
shall just read yon the words of Mr. Justice fiiackstone, in deprecat- 
ing the impolicy of inflicting enormous punishments for crimes of a 
dye comparatively venial. " The injured," says he, " through com* 
" passion, will often forbear to prosecute ; juries, through compas- 
" sion, wilt sometimes forget their oaths, and either acquit the guilty, 
"or mitigate the nature of the offence; and judges, through compas- 
" sion, will respite one half of the convicts, and recommend them to 
u Royal Mercy. Among so many chances of escaping, the needy and 
" hardened offender overlooks the multitude that suffer ; he boldly en- 
" g*gt* * n some- desperate attempt, to relieve his wants or suppjy 
" his vices; and. if unexpectedly the hand of justice overtakes him, 
w he deems himself peculiarly unfortunate, in failing at last a sacri- 
" fice to those laws, which long impunity has taught him to con- 
" temn." These are the eloquent words of Judge Blacksto'ne; the 
wisdom and truth of which have come home to the judgment of so 
many eminent writers, that they are frequently quoted as decisive 
upon the subject. But, my lords, I shall give your lordships the 
authority of a writer whose works are full of excellent sense, upon 
the actual state of facts ; and whose arguments are no less convincing 
to my mind than those of Mr. Justice fiiackstone I mean that very 
active magistrate and intelligent writer, Mr. Colquhoun, My lords, 
that gentleman, whose extensive experience of the operation of the 
criminal law of this country enables him to form a more just conclu- 
sion than many other writers upon the subject, ascribes the frequency 
of crime to this very severity *©f punishment. He attributes the mul- 
tiplicity of crimes of this nature to the disproportion of the punish- 
ment to the offence. He says, 

»Beepage9f. b pagei8. « page 106, 
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" The severity pf the punishment, which at present attache* t* 
u crime* regarded by mankind as of aq inferior nature and which 
" affect property in a trivial manner, is »)so deserving the most aeri-> 
" ous attention. It is only necessary to be acquainted with the mo-> 
" dern history of the criminal prosecutions, trials, acquittals, ami 
" pardons in this country, in order to be, completely convinced, that 
" the progressive increase of delinquents* an4 the, evils experienced 
" by society from the multitude of petty crimes* result in a great 
" measure from this single circumstance* — It will. scarcely be credited 
" by those, whose habits of life do not permit them to enter intodis* 
" cussions of this sort, that by the laws of England, there are above 
" one hundred and sixty different offences, which subject the parties 
" who are found guilty, to death* without benefit of clergy • This 
" multiplicity of capital punishments must, in the nature of things,' 
*f defeat those ends, the attainment of which ought to be the object 
" of all law, namely, the prevention of crimes." 

Bur the noble* and learned lord and Mr. Colquhoun are at variance: 
upon this point. J must state distinctly, that one of the chief ground* 
upon which I seek the repeal of a law which is disproportioned to the* 
crime, is the effect it has upon the feelings of mankind, in deterring 
them from prosecution. Who is there among your lordships who has 
reflected upon these subjects, that does not know many individuals 
that have been deterred from prosecuting upon crimes of this natuse? 
It may perhaps be said, and literally speaking it may be true* that 
it is a duty we owe to the state $ but there aire many persons df ordi- 
nary sensibility, who shqdder at the thought of prosecuting an uafeis 
tunate wretch to death for stealing perhaps only twelve shillings w*tftk 
of property out of his shop. It is he, my lords, who dares not go 
into a court of justice; it is he whose feelings and .mind are racked 
with the horrors of a punishment, which he. supposes the miserable 
wretch at the bar must endure; he feels* that it is from fats lips hit 
doom must come — he shrinks back with dismay, and retires from hm 
public duty, preferring the quiet of his conscience to the secu~ 
rity of his property. What then, my lords* are the baneful! conse- 
quence^ to society of this susceptibility ! The ends of the law are de- 
feated. No man can bear to takeaway the life of a feUow-oreature 
for an injury which he may repair by future industry. 

This assertion, that an opinion of the severity of the taw 
prevents its execution^ was answered by a counter as- ^ 
sertion that no such prevention is occasioned by any 
such opinion of its severity** 

" Solicitor General.* . My honourable and learned friend has said 
•rime is increased by the relaxation of the law, I have never heard 

* The reasoning in opposition to the bills is in italic. 
• See page 53, 91. 
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•f Aw, nor, existing as this opinion does in imagination, do I belief 
that it in reality exists. It has been contended that the severity 1 
of 'the punishment occasions impunity, from the aversion of prose-' 
cutors, bf witnesses, and of juries, to* convict. It is always easy to 
assert, but often difficult to prove. How can this position be esta- 
blished:? no attempt of this nature has been made ; for my own part I 
am quite astonished at the assertion. I cannot but conceive that the 
whole of these suppositions originate in mistake. In the course of 
my professional practice I have had frequent opportunities to observe 
the conduct of prosecutors, of witnesses, and of juries, and I never 
observed that the fear of inflicting the punishment of death possessed 
any ofthe powers this night ascribed to it. 

Attorney General.* If my opinion of- the facts . upon which 
this measure is supported were the same as the opinion of the 
right honourable gentleman who has just sat down, (the Master of 
the Rolls) I certainly should concur with him in his conclusion: but' 
I am so unfortunate as to differ. x From the observations which I have 
been able to make, I have never discovered any unwillingness in pro- 
secutors to appear, or any obstruction to the advancement of justice 
by this supposed influence of the present law upon the minds either of 
witnesses, of jurymen, or of the judges. It is not, therefore, withr 
die conclusion* of my ri^ht honourable friend, for they certainly are 
unanswerable ; but it is with the facts upon which these conclusions 
are established,- that we are at issue. 

Lord Chancellor.* My lords, we are told that it is to the seve- 
rity of the law we must attribute the paucity of prosecutions and 
convictions— that the susceptible feelings ofthe injured dieter them 
from punishing the guilty — that the prosecutor, forsooth, keeps out of 
the court of justice from pity and mercy to the man who has plunder- 
ed him of his property. My lords, I am disposed to think that nosuch 
feeling operates with the generality of mankind. I fear, my lords, 
that anger and a desire to prosecute more often possess the prosecutor's 
breast than the amiable qualities of charity and philanthropy. It 
is not to these benevolent weaknesses we must assign the unwilling- 
ness of prosecutors to punish. • I believe the true cause of that tardi- 
ness to prosecute proceeds from a principle of parsimony. * Sore 
already with the loss of their property, they are unwilling to risk the 
expense of a prosecution, which may in the end fail, from the diffi- 
culty of proving the crime. And, my lords, here I cannot but de- 
plore that some efficient legislative measure has not been introduced, 
to remove this obstacle to the attainment of public justice. It is la- 
mentable, that from a principle of this kind men should compromise 
with their public duty, from motives of private consideration. It 
would be a wise regulation if the expense of these prosecutions was 
borne by the public. - 

Lord Elleniorough. c Now, my lords, it is said that the ends of 
justice will be defeated by the severity ofthe law acting upon the hu- 
manity of the prosecutor. For my own part, I don't think prosecu- 

■ Seepage S. b page 121. c page 131. 
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tors are in general very tender of the prisoner's Welfare. On the 
contrary, I have fotfnd them, in the course of my own experience, 
generally very anxious to obtain a conviction of the unfortunate, 
wretch on his trial; and I may with equal safety say, that I have- 
very seldom found any unwillingness on the part of witnesses to gU* 
evidence. Indeed I have had occasion much oftener to rebuke tWfcm 
for their over zeal in the cause of justiee, than to admonish them to 
give their testimony. 

Lord LansdoWne.* The intention of the law is now defeated by 
the severity of the punishment, which deters the prosecutor from 
prosecuting, the witness from giving evidence, the jury from convict- 
ing, and the judge from executing the sentence. My lords, it is to 
remove those difficulties that the present bill h now brought forward : 
we wish to destroy that co-partnership which exists between the 
judge, the jury, and the prosecutor. But it is said, by the noble 
and learned lord, that no such consideration as mercy or pity for the 
guilty deters the prosecutor from coming into a court of justice. That, 
my lords, may be in general true of the prosecutor. Aut, my lords, 
you generally find that where mercy is wanting in the prosecutor, it 
is amply made up by the other members of the community, — by the 
witnesses, the jury, or by the judge. Still, my lords, I am not pre- 
pared to say that the prosecutor is oftener influenced by a vindictive 
feeling, than a feeling of mercy towards the guilty. I am persuaded 
that the latter oftener prevails over the former, because with the pro- 
secutor the process against the offender almost always originates ; and 
by the number of prosecutions we are enabled to form a tolerably just 
conclusion on the subject. 



It ivas next contended that supposing " an opinion of the 
severity of the law to have arty effect in preventing 
its execution, this effect cannot be produced upon the 
minds of prosecutors > as they have the option whetfier 
they will indict for a capital offence or for an offence 
wfrich is not capital. 

Lord Chancellor. 11 With respect to the instance cited by the 
noble lord now before me (Lord Suffolk) it can scarcely be necessary , 
for me to observe, that I am convinced no other motive than that of; 
humanity could have actuated the breast of the noble lord in forbear- 
ing to prosecute his servant. But the noble lord had an alternative 
if his love of justice wat not sufficient to carry the severest penalties of 
the law into execution against the offender. As the noble lord did 
not approve of the punishment of death, he had nothing to do but 

•See page 125. b page IIS. 
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indict ber for stealing in his dwelling house to the value of thirty-nine 
shillings ; which, would completely obviate the objectionable, part of 
the punishment, and the benefit of public example would have been 
obtained in her conviction. 

^Solicitor General.* With respect to the prosecutors it is mani- 
fest that they cannot be deterred, because, if they dislike the capital 
part of the charge, they have nothing to do but to omit it in the in- 
dictment, v and proceed for the simple larceny. 

Sir S. Romilly." That prosecutions on this act have not been 
more frequent is not surprising, since in this instance, as well as in 
those of stealing in shops and in dwelling houses, it depends in a 
very great degree upon the party robbed whether he will prosecute 
for a capital offence or for a simple larceny. Prosecutors in general 
cannot persuade themselves to adopt the sanguinary spirit of the 
statute; but it must be confessed, that it is a most extraordinary state 
of the law of any country, that it should depend upon the pleasure of 
a private individual, who is not responsible to anyone for his conduct, 
whether a public crime shall be punished with death, , or with a much 
less severe penalty. 



This position that it is optional with the prosecutor 
to indict either capitally, or for a simple felony, 
was denied : and it was contended that, if such 
option had existed, it would have been a lamentable 
error in our penal code to permit an injured person 
to assign the punishment of his own pain by judg- 
ing of the punishment which ought to be meted to 
the offender.,, 

Mr. C ann ing. c There is another observation made by my honourable 
and learned friend, (the Solicitor General) upon which I must say a 
few words. He has stated that the opinion of this severity cannot 
deter prosecutors from instituting legal proceedings, because it is op- 
tional with them whether they will proceed for the capital offence or 
for a single felony. I cannot but express my astonishment at such a 
remark made by my honourable friend, particularly when I consider 
the profession in which, so much to his own credit, he has passed his 
life. I do contend that, without violating his duty, it is not op- 
tional with the prosecutor to » commute the, punishment. It is incum- 
bent upon him to state the offence as it really exists, to state the truth 
and the whole truth, be the legal consequences what, they may : these 
consequences are not for his consideration but for ours : the legislature 

* See page 91. * page a4. c page 176. 
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Is to award the punishment, without giving any discretion to the party 
injured for any exercise either of his humanity or malignity. I may 
be in error, but I conceive that an acquittal for a single larceny is not 
any. plea to a new indictment for a capital offence. How, therefore, 
can it be said, that a prosecutor may make his election so as not to 
injure the prisoner? 

Sir S. Romilly/ That the severity of the law, as it now stood, 
prevented men Jg<ggy>rosecuting, was a truth that few persons who 
would only reflqrt $pon what had passed under their own immediate 
observation, could entertain any doubt of. The Solicitor General, 
however, had by argument denied that this could be the case, because 
prosecutors, he alledged, were not bound to indict capitally, though 
the crime by law was capital. An extraordinary state of the law, to 
be approved of by men of high rank in the profession, that it should 
depend not on the will of the legislature, or of any public officer, but 
of the most obscure persons in the community, whether the criminal 
tribunals should have cognizance of the offence as a capital crime, or 
as one far inferior in degree of criminality. That this, however, 
proceeded on mistake, for though in many cases it did depend on the 
prosecutor, whether he would indict capitally or not, yet it was not 
so in all cases ; and where the criminal was committed as for a capital 
offence, and the prosesutor bound, by recognizance, to prosecute, he 
might be compelled to indict for a capital offence. That, however 
the fact might be, it certainly was not generally known that a prose- 
cutor might indict in what form he pleased. 



Even if an opinion of the severity of the law have a ten* 
dency to prevent its: execution : yet this opinion of its 
severity has also a tendency to terrify guilt : and its: 

' effect in terrifying guilt is greater than its effect in 
preventing the execution of the law ; which position 
was denied. 

' Sou ci toe General.* But, even supposing that I am mistaken* 
supposing that the severity of the punishment may have this effect, i l 
will not, I suppose, be contended that it is wholly inoperative upon 
the minds of offenders : and upon the balance between its effects upon 
the mind of the offender and upon the mind of the party injured and 
of the public the conclusion must be established. 

Mr. Canning. 6 My honourable and learned friend who spoke 
last has contended that even if the opinion of the excessive se- 
verity of the law have an effect in preventing the conviction of offend- 
ers by its influence upon the minds of prosecutors, of witnesses, of 
juries, and of the judges, yet that the opinion of this severity must 

* Seepage 99. b page 92. c page 94. 
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also have an effect upon the mind of the criminals, and prevent, to a 
certain extent, the perpetration of crimes? and that the whole good 
or evil must be estimated by balancing these opposite effects. This 
. cannot be controverted : but does my honourable and learned friend 
mean to contend that the remote fear of death being inflicted will have 
such a powerful operation upon a misguided mind under the influence of 
a strong and pressing temptation to do wrong : as the immediate fear 
of inflicting death unjustly will produce upon IcinVdUposttions actu- 
ated only by a desire to discharge a painful duty i& tjte public ? I am 
sure that my honourable friend has too much knowledge of human na- 
ture to entertain such an opinion. When the punishment is too severe, 
kindness will ever be more unwilling to inflict than atrocity to expose 
itself to the remote risk of a distant punishment. 

Chancellor or the Exchequer.* It has been contended in 
favour of the present measure, that an opinion of the severity of the 
statute of Elizabeth has a tendency to occasion the impunity of of- 
fenders, from the disinclination of Individuals to prosecute or of the 
court to convict. My learned and honourable friend who sits by me 
(the Solicitor General) has truly stated, that, even allowing this to be 
the operation of the statute, the effect which it has in preventing the 
perpetration of crime by its terror upon the mind of the criminal must 
also be taken into consideration, and that, upon the whole, the balance 
will turn in favour of the law. To this observation I cannot think 
that the answer given by the honourable gentleman who spoke last is 
satisfactory ; because the opposition is not to be made, according to 
his supposition, between the scruples of a humane prosecutor or ju- 
ror, who may be agonized at the idea of being instrumental in inflict- 
ing an excessive punishment, and the hardened offender who cannot 
be deterred by any fear: but the opposition ought to be made, ac- 
cording to the statement of my learned friend the Solicitor General, 
between such prosecutor or juror and persons first exposed to tempta- 
tion who will be intimidated by the consequences of yielding to their 
bad inclinations. 



It was the intention of the legislature that the laws 
should not be regularly enforced, but that they should 
stand as objects qf terror iji opr statute-book^ and to, 
be called into actum only occasionally, and under ex- 
traordinary circumstances at the discretion of the 
judges. 

Sir S. Rom illy.* This mode of administering justice is supposed 
by tome persons to be a regular, matured, and well-digested system. 

• See page 97. .• peg* 10. 
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They imagine, that the state of thing* which we. see exis^ng, is ex- 
actly that wh^h was originally intended ; that laws havebflen enacted 
which were never meant to he regularly enforced, but were to stand 
as objects of terror in our statute-book, and to be called into action 
only occasionally, and under extraordinary cicrumstances, at the dis- 
cretion of the judges. Such being supposed to be our criminal system, 
it is not surprising that there should have been found ingenious men 
to defend and to applaud it. 

* It is alledged by those who approve, of the present practice that the. 
actons which fall under the cognizance of human Jaws are so varied 
by the circumstances which attend them, that if the punishment ap- 
pointed by the law were invariably inflicted for the same species of 
crime,, it must be too severe for the offence, with the extenuating cir- 
cumstances which in some instances »ttend it, and it must in others 
fall short of the moral guilt of the crime, with its accompanying ag- 
gravations: that the only remedy for this, the only way in which it 
can be provided that the guilt and the punishment shall in all cases be 
commensurate, is to announce death as the appointed punishment, and 
to leave a wide discretion in the judge of relaxing that severity and 
substituting a milder sentence in its place* 

Mr, Windham, 5 I am satisfied, that, from the present system oi 
law no mischief .can arise. It adapts the execution to particular cases 
of atrocious jpiilt, and possesses the advantage of terror in all cases. 
Discretion arises out of the nature of things: it may, possibly, " 
be productive of some inconvenience ; but it is an inconvenience 
to which mankind must submit/ Alter the nature of man, and you 
may change your mode of legislating: but it is not very philoso- 
phical to talk of a fluid while remaining a fluid, as if it were a solid, 
or to reason upon the properties of solids in a lecture upon hydros- 
tatics* Every single case must rest, upon the circumstances with 
which it is attended* This must be left to discretion or to definition. 
If the system of definition be introduced, a single hair may save the 
most atrocious offender. Precise definition is impossible : much must 
be left to the juries and to the judges of the land : — a salutary mode 
of legislation by which the execution is partial, the terror general. 

Solicitor General/ Even if I am in error, if the greatest 
punishment against some classes of <of$mces is seldom enforced, yet it 
must be remembered that the power to inflict it imposes a salutary 
terror against the perpetration of crime. We cannot have angels to 
execute the laws, and men must be subject to the frailties incident to 
human nature* Even if capital punishments were to be abolished, ex- 
cept for treason and murder, there must still be a discretionary power 
given in other cases. 

Col. FRANKi»AND, e . Sanguinary as our criminal code is said to be . 
in theory ; it is, in its practical application allowed to be as mild as 
any system under the sun. Why then alter it? The fact is, that 



a See page 14. 5 page77. « page 75. d page7*. 
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without much of penal law, there is much of prevention. Is it 
not better that the laws should operate by terror than by punishment? 

Attorney General/ It is admitted that many offenders have 
been executed for the crime of stealing in a dwelling house to the 
amount of forty shillings. It is admitted also that many convicted of 
this offence have been pardoned of the extreme part of the sentence, 
and have suffered a punishment proportioned to their crimes. From 
this power of mitigation unnecessary severity is avoided : and from 
the consciousness that the law is occasionally enforced, the terror of 
its infliction operates in the prevention of offence ; the effects of this 
law are apprehended rather' than felt : it acts by prevention and not 
by punishment. It may be difficult, perhaps impossible, to adduce 
instances of the efficacy of this terror, because the acts that are pre* 
vented are never seen. But, although its influence is invisible, and 
it moves silently and without noise, terror is not the less inoperative. 

Lord Liverpool. 6 It" would,' in his opinion, be better that the 
extremity of punishment should be enacted, as was the case at present, 
leaving it uncertain whether it would be executed, or whether, at the 
discretion of the judge, it might not be remitted for one of compara- 
tive leniency. As the law now existed, we possessed all the benefit 
of this remission, with the advantage of terror that the extremity 
might, under aggravated circumstances, be carried into execution. 

Lord Ellen borough. It is, my lords, a mistaken notion that 
these severe penalties denounced by the law are pregnant with cruel 
severity : on the contrary, they arc productive of a less quantity of 
human suffering ; for if the terror prevent the commission, it pro- 
motes the humane object of all good laws, the prevention of crimes. 

Retaining the terror , d and leaving the execution uncertain and de- 
pendant upon circumstances which may aggravate or mitigate the 
enormity of the crime, does not prove the severity of any 'criminal 
law : whereas, to remove that salutary dread of punishmerit would 
produce injury to the criminal, and break down that barrier which 
prevents the frequent commission of crime. 

After all which has been stated in favour of this speculative hu- 
manity, it must be admitted, that the law, as it stands, is but seldom 
carried into execution, and yet it ceases not to hold out that terror 
which alone will be sufficient to^revent the frequent .commission of 
the offence. There are criminals, my lords, so hardened, that no 
milder punishment would intimidate, but under this law they have been 
oftentimes brought to a serious consideration of their wickedness. 6 

The nature of human crimes, their shades and characters, the dif- 
ferent conduct of the persons committing the same offence, their good 
moral character previous to the committal of the crime, and a thou- 
sand other circumstances which appear in the course of investigation, 
are considerations for which no legislative enactments can provide a 
mode of treatment. My lords, without this discretionary power I am 
persuaded much injury would be done to public justice ; but pos- 

• See page 8*. * page 109 # . . c page 104. * page 107 •. 
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sessed of this power, it is always in the power of the judge to admi- 
nister a punishment proportioned to the offence. 

* On this subject it has been urged as an argument in favour 
of this system of innovation upon the criminal law, by persons 
speculating in modern legislation, that a certainty of punish- 
ment is preferable to 'severity, that it should invariably be pro- 
portioned to the magnitude of the crime; thereby forming a known 
scale of punishments commensurate with the degree of offence. What- 
ever may be my opinion of the theory of this doctrine, I am convinc- 
ed of its absurdity in practice. How could such a system be effected? 
By what means could a law be framed so that the punishment, with- 
out the discretion of the judge, could be applied in exact conformity 
to the nature and aggravation of the offence? Every attempt at fram- 
ing such laws, I will venture to say, will be found impracticable; 
and I could satisfy the house, if the subject were not almost too seri- 
ous, that an act of parliament constructed for that end would be com- 
pletely ludicrous. 

Lord Chancellor.* My lords, in discussing this subject with 
myself, and after maturely weighing all it's bearings, I feel great 
doubt whether I can accede to the principle to which my noble and 
learned friend has adverted, that it would be better to make a law 
which should apply punishment with certainty to cases described, at 
the expense of leaving out ail considerations of the particular crime; 
or whether it is not more advisable to leave the law upon its present 
system, and on its present principle, by intrusting to the discretion 
of the judge to discriminate the different shades of offence. Now, my 
lords, the necessity for this discretion very often exists, and I think it 
would be unwise to divest a judge of a power which may be so often 
exercised with prudence and humanity. Within iny own experience 
cases have occurred where, if this power was not vested in the judge, 
the greatest violence might have been done to the cause of justieeand 
humanity. s 

c My lords, these are the difficulties that would constantly arise in 
the administration of a law which prescribed the particular species of 
punishment for a particular offence. While, in the one case, you would 
be acting with the greatest possible severity, you would in the other 
act with the greatest injustice. Much must depend upon the 
nature of the case, the manner of proof, and all the circumstances 
which appear on the trial. Now, my lords, it is said, that it is the 
certainty, and not the severity of punishment that prevents crime. 
It may be so, but no man will say, upon the question of terror, that 
the threat of so severe a punishment has not a great effect, not only 
upon the offender himself, but upon the rest of mankind. In the one 
case, a wholesome discretion is given to the judge — there is a greater 
prospect of a just measure of punishment being inflicted on the offender; 
as adapted to the merits of his particular offence, while, on the other 
hand, you would prescribe a punishment, which has comparatively no 
terrors, to the deepest shades of this crime. 4 

See page 105* b page 111. • page 111. « page 12S. 
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It was not intended by the legislature that the law 
should not be enforced. 

Sir S. Romillt.* There probably never was a law made in this 
country, which the legislature that passed it did not intend should be 
strictly enforced. Even the act of Queen Elizabeth, which made it 
a capital offence for any person above the age of fourteen, to be found 
associating for a month with persons calling themselves Egyptians, 
the most barbarous statute, perhaps, that ever disgraced our criminal 
code, was executed down to the reign of King Charles the first, and 
Lord Hale mentions 13 persons having in his time been executed 
upon it at one assizes* If we look back to remote times, there is 
season to believe that the laws were very rigidly executed* In the 
long and sanguinary reign of Henry VIII, it is stated by Hollinshed, 
that 72,000 persons died by the hands of the executioner, which is at " 
the rate of 2,000 in every year : In the time of Queen Elizabeth, it 
is related that 400 persons were upon an average executed in a year* 
At the commencement of the present reign, the number of convicts 
executed exceeded the number of those who were pardoned ; but at the 
present time, the number pardoned very far exceeds the number of 
those who are executed. There is no instance in which this alteration in 
the mode of administering the law has been more remarkable, than in 
those of privately stealing in a shop or stable, goods of the value of five 
shillings, which is made punishable with death by the statute of 10 and 
11 William HI. and of stealing in a dwelling house property of the 
value of forty shillings, for which the same punishment is appointed by 
the Statute of 12 Anne, and which statutes it is now proposed to repeal. 
from SWStepben Jansscn's tables itf appears that there were convicted 
at the Old Bailey of shop- lifting and other offences -of the same nature, 
in the period from 1749 to 1771, 240 persons, and of those no less 
than 109 were executed. What has been the number of persons 
convicted of those offences within the last seven years does not appear; 
but from the tables published under the authority of the Secretary of 
Siate, we find that within that period there were committed to New- 
gate for trial, charged with the crime of stealing in dwelling houses, 
699 men and 414 women; and charged with the crime of shoplifting 
£06 men and 353 women; in all 1,872 persons, and of these; only 
one was executed. A stronger proof can hardly be required than this 
•omparison affords, that the present method of administering .the law 
is not, as has been by some imagined, a system maturely formed and 
regularly established, but that it is a practice which has gradually 
prevailed, as the laws have become less adapted to the state of society , . 
in which we live. Nothing can be more erroneous than the notum 
that the laws were not intended to be executed. Whether the practice 
which mm prevails be right or wrong, whether beneficial or injurious 
to the community, it is certain it is the effect not of design, but of that 
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change which has slowly taken place in the manners and character of 
the nation, which are now so repugnant to |he spirit of these laws, that 
it has become impossible to carry them into execution. 

Sir W. Giant/ One honourable gentleman has said, that intimi- 
dation was the object of the existing law, and that it was the inten- 
tion of the legislature that it should be but rarely executed. I cannot 
conceive that any legislature would pass such a law with any suck 
intention : it must have passed from a persuasion of the enormity of 
the offence, and that the offenders should generally Be executed. 

Opinions and manners have changed, and it is proposed' that 
the laws should change in conformity with these alterations. 

Supposing it to be intended by the legislature,, that 
this discretion should be vested in the judges, such, 
intention should be expressed by the legislature. ' : 

Sir 9. Rowliy.* In some respects, however, it would he far bet*' 
ter that this ample and awful discretion should be formally vested m 
the judges, than that the present practice should obtain ; for H would 
then be executed under a degree of responsibility which does not now 1 - 
belong to it. l 

A discretion to fix the doom of every convict, expressly given to the 1 
judges, would in all cases be most anxiously and scrupulously exer- 
cised; but appoint the punishment by law, and give the judge the 
power of remitting it, the case immediately assumes a very different 
complexion. 

There is another point of view in which this matter may be consi- 
dered ; and which will make it evident that it would be more expedi- 
ent tbat the judges should have the power vested in them by law, of 
appointing the punishment of every offence after it had been established 
with all its circumstances in proof, and Of proportioning the particular 
nature and degree of the punishment to those circumstances, than that, 
for such offences as I am speaking of, so severe a punishment should 
be fixed by law, with a power left in the judges according to circum- 
stances, to relax it. In the former case it & highly probable that the 
discretion would in practice be exercised by none. but the judges, that 
is, by magistrates accustomed to judicial investigations, fully aware of 
the importance of the duties which they afe called on to discharge, and 
who from the eminence of their stations, are, and cannot but be, sensi- 
ble, that they are under a very great degree of* responsibility to the 
public. According to the practice which now prevails, this most im- 
portant discretion is constantly assumed by persons to whom the con- 
stitution has not intrusted it, and to whom it certainly cannot with the 
same safety be intrusted ;• by prosecutors, by juries, and by witnesses* 

* See page 81. * page 15. 
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Shpposingit to intended by the legisfalttne that this 
discretion should be vested in the judges,, yet., the 
facts to regulate this discretion should be found by 
a jwy. 

Sir S. Rom illy . a Another consequence of the present system is, that 
k deprives juries of the most important of their functions, that of decid- 
ing upon facts on which the lives of their fellow- subjects are to depend. 
The circumstance of aggravation, whatever it be, for which the judge 
inflicts the punishment of death, in reality constitutes the crime for 
which he suffers. If, for example, the judges made it an invariable rule 
to leave for execution every man convicted of high-way robbery, who 
had struck or done any injury to the person of the party robbed, and 
to inflict only the punishment of transportation, for robbery unattended 
with such violence, ths effect would be the same as if the crimes of 
mere robbery, and of robbery with yiolence offered to the person, so 
distinct, in themselves, were distinguished by written laws, and were 
made punishable, the one with death, and the other with transportation. 
The effect would be the same with respect to the punishments, but by 
no means the same with respect to the mode of trial. Because if the 
law had considered them as distinct offences, it would be the province 
of the jury to decide whether the circumstance of aggravation, which 
altered the nature and description of the crime, did or did not exist ; 
whereas in the present system, it is the judge alone on whom that im- 
portant office is devolved. The fact of violence may in his opinion be 
established, though the jury may have withheld all credit from the 
witness who swore it. That fact has probably not been investigated 
with the same accuracy as the other parts of the case, because it is to 
constitute no part of the finding of the jury. It is in truth altogether 
immaterial to the verdict which they have to pronounce, which is 
merely whether the prisoner be guilty or not guilty of the robbery. 
The same observation may be made upon every other circumstance of 
aggravation which decides the fate of convicted criminals : the judge 
necessarily acts upon his own opinion of the evidence by which these 
circumstances are supported, and he sometimes proceeds upon evi- 
dence not given in open court, or under the sanction of an oath. 

• See page S3. 
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Upon this part of the debate it was contended that this 
was an attempt to transfer the discretion now exercised 

■ by the judges who are competent to decide, to the 
juries who are incompetent ,*— which was denied, the 
object -being, oply that, the jivy; should: find -the 
facts before the judge awarded the punishment. 

■ . . . -j A i .- " ■ • 

Chancellor of Exchequer/ A discretion whUh*.wJth as much 

respect as my learned friend for the trial nyjury, I should. lam«tf to 
see transferred from, the bench to a tribunal formed of n men, who, 
from their education and, habits of life, competent as they are, to judge 
of the subjects now submitted, to tjieir, ,CQns^deJr.a.(ipn, appear, to me to 
be ill calculated for the minute investigations whicjb are nepessary in 
the dispensations of mercy. Investigations so intricate, and frequently 
turning upon such nice, such imperceptible points, tfiat, in the in- 
stances adduced this night by the honourable and learned mover pf the , 
debate, the motives by which his Majesty's advisers have been influ- 
enced seem to have escaped the acuteness with which he is accustomed 
to examine all subjects that appear to him to have a tendency to pro- 
mote the welfare of mankind. 

Solicitor General." My learned and honourable friend is desirous 
to cut up by the root all discretion in the judges and to trust it to ju- 
ries : but it is utterly impossible Jo avoid giving a discretionary power, 
and where can it be so properly placed as in the hands of the judges. 

Mr. GiddV. c But is this to be effected \>y transferring discretion 
from the bench to the jury box ? If I could be satisfied that juries 
were competent to sift and examine all the minute circumstances, and 
finer shades of each case brought before them,. so as to be enabled tp 
decide according to their real merits, I should not have any objection 
to leave juries in possession of a full discretion. But when it is con- 
sidered from what description of persons juries are usually chosen, it 
must be obvious, to every unprejudiced mind, that they will be more 
liable than the judges to fall into error. 

Sir W. Qrantv It has been said that, the object of this bill is to 
transfer the discretion now intrusted to the judges, who are competent 
to decide, to the juries, who are incompetent. I cannot discover any, 
such object. I certainly agree with' the honourable gentleman that it 
would be dangerous to trust a jury with any such discretion ; but, so 
far is this from being intended by the present bill, that one of the' 
strong reasons in its favour, is, that it will prevent this discretion be- 
ing forced upon them by the severity of the law. 

* See page 56. * page 63. c page 69. * page 81. 
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Supposing it to be intended by the legislature, that* 
this discretion should be vested in the judges, some 
rules ought to be laid down to guide their judg- 
ments, and to produce uniformity of decision* 

Sir S. RtiuLLv/ If .36 large a discretion as this can safely be in- , 
trusted to any magistates, the legislature ought at least to lay down 
some general rules to direct or assist them in the exercise of it, that 
there might be, if not a perfect uniformity in the administration of jus- 
tice) yet th$ same spirit always prevailing, and the same maxims al- 
ways kept in view $ and that the law, as k is executed, not being to 
be found in any written code, might at least be collected with some 
degree of certainty from aa attentive observation of the actual execution 
of it. If this be not done, if every judge be left to follow the light of 
his own understanding, and to act upon the principles and system 
which he has derived partly from his own observation, and his reading, 
and partly from his (natural temper and his early impressions, 
the law, invariable only in theory, must in practice be continually 
shifting with the temper, and habits, and opinions of those by whom 
it is administered. 

Supposing it to be intended by the legislature that 
this discretion should be vested in the judges, the 
judges should be required to declare in a formal 
sentence why the punishment of death is inflicted. 

Sir S. Romilly,* The sole object of human punishments, it is ad- 
mitted, is the prevention of crimes ; and to this end they operate 
principally by the terror of example. In the present system, however, 
the benefit of example is entirely lost, for the real cause of the con- 
vict's execution is not declared in his sentence* nor is it in any other 
mode published to the world. A man is publicly put to death. All 
that is told to the spectators of this tragedy, and to that part of the pub- 
lic who hear or who read of it, is, that he stole a sheep, or five sluV 
lings' worth of goods privately in a shop, or that he pilfered to the va-! 
lue of forty shillings from hisemplbyor in a dwelling house, and they, 
are left in total ignorance that the criminal produced upon his trial 
perjured witnesses to prove an alibi* or some other defence, and that k 
is for that aggravation of his crime that he suffers death. Nothing 
more is learned from the execution of the sentence, than that*a man 
has lost his life because he has done that, which by a law not generally 
executed, is made capital, and because some unknown circumstance 

• See page 16. * page Si. 
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*r other existed either in the crimt itwlf, ofi in the past life of the 
criminal, "which in the opinion of the judge who Hied hltt, rendered 
htm a fit subject to be singled out for punishment. Surety if this sys- 
tem is to be persevered in, the judge should be required in a formal 
sentence to -declare why death is inflicted, that the sufferings and the 
privations of the individual might be rendered useful to Society, in 
deterring others From acting as he has done, and drawing on themselves 
a similar doom. 



Supposing it to be intended by the legislature that the 
laws should not be regularly enforced, but that 
they should stand as objects qfterror in the statute- 
book, and to be called into action only occasion- 
ally and under ex#*ordinary circumstances at the 
discretion of the judges, such a system of legis- 
lation is founded iu error and QUgbt to be re- 
medied. 

Sir W. Grant.* But even supposing for a moment that such could 
have been the original intention pf the legislature, it does not follow 
that this intention may not have been founded upon a mistake. Ne- 
cessary as pardons are in every well regulated scheme of criminal 
jurisprudence, it never was supposed that they should be more than 
exceptions to the general law : it never was supposed that they should 
be the law itself; it was never intended, nor ought it to be permitted, 
that the general criminal law should be administered by pardons,whe- 
ther his Majesty is assisted by his judges or by his confidential 
advisers : and yet this is Unpractical effect of the law now under con- 
sideration. 

Mr. Morris.* I may be in error, but I certainly do conceive that 
the trust of any discretion is an evil : unavoidable indeed, but par- 
taking of the nature of evil: and, being so, no legislature will grant 
more discretion than is absolutely necessary : and no judge, in whom 
discretion may safely be confided, will feel any anxiety for an aug- 
mentation of this awful trust. 

Mr. Canning/ As to the discretionary power with which the 
judges are now intrusted, it must be remembered that it is a most 
awful discretion; a discretion by one man to give or to take away the 
life of another : I can scarcely conceive it to be the subject of .seriou* 
argument that this trust ought, unless from unavoidable necessity, to 
be confided in any magistrate, even although he may be endowed with 
all the noble feelings by which our judges have rai$ed the character 

• See page 81. b page 84. * page 93. 
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of this country for die. pure administration of justice. The trust of 
discretionary power in judicial proceedings is, indeed, from the diffi- 
culty of describing (he gradations' of crime, not always to be avoided : 
but, when. this necessity does not exist, the legislature ought not to 
grant what every' upright magistrate must reluctantly receive. 
Whether such necessity exists in the present case, is, the immediate 
subject of this part of our present inquiry. It appears to me that it 
does not exist, and that the ends of justice may be better attained by 
the discretionary punishments not extending to death, which are 
proposed by this bill to be annexed to the offence now punishable by 
death. 

Mr. Wilberforce.* It has been admitted, that of 1872 persons 
convicted of this offence, one only has been executed : — what is the 
inference to be deduced from this ? Is it not clear that either the law 
or the practice is defective ? and is it not allowed that the practice 
ought not to be altered? — But it has been said that, although the prac- 
tice is deserving of commendation, and is consistent with the humanity 
of our national character, the law ought to remain in force, to be 
operative by terror, and not by punishment. My sentiments are 
totally different. I cannot conceive that this ought to be the ordinary 
Course of law; nor can any ingenuity mislead me into the belief that 
the interests of society require the continuance of a law, which is so 
adverse to justice, and at such direct variance with our feelings as to 
be virtually abrogated. Upon the present system the rule has become 
the exception, and the exception the rule. 

Lord Lan s down e • My lords, we have heard much of the advantage 
of vesting in the hands of the judges acliscretion to administer the par- 
ticulardegree of punishment, in proportion to the merits of the particu- 
lar cases. Highly, my lords, as I respect and admire the character of the 
enlightened men who hold the distinguished situation of judges in this 
land, I can never accede to a principle so dangerous, so liable to be 
abused, 'and so fraught with temptation. Inconvenient as a law of 
exceptions might be, it would be preferable to the exercise of a right, 
arbitrary in its nature, and against the abuse of which it is impossible 
always to guard. My lords, this discretionary power, exercised by 
the judges, is no where recognised by the statutes. It is a power 
which the law never meant to give, those who execute the functions of 
judges. It is an abuse which has crept by degrees into the practice 
of our courts of justice, —it is a power which must give birth to prin- 
ciple* dangerous to, and subversive of the best interests of the consti- 
tution. My lords, we cannot be too watchful of such a power in a 
country where it is the glory of the people that their laws are written 
and defined, — that none but the legislature collectively can decree a 
rule, by which their lives and liberties are to be governed. My 
lords, I can never accede to a proposition which violates the establish- 
ed maxims of the legislature ; namely, that the law and the punish- 
ment must be consistent with each other. Upon this principle alone 

* See page 88/ 
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.1 rest-my support to the bill before your lordships, trusting your lord- 
ships will not consider it as a measure of general legislation, but as an 
attempt to render useful a most important law of the land. 

•Supposing it to be inten<J^Py. the. legislature to detpr 
by terror, and not by th% actual infliction of punish- 
ment: it would be a vain intention: the, law would 
not prevent crimes by intimidation. 

Lord Holland. 8 My noble and learned friend said, that he should 
be happy indeed, if the mere threat and terror of death would be suf- 
ficient to deter, men from the commission of crimes : but my noble and 
learned friend was not able to say, that the terror of death had actu- 
ally deterred any one from the commission of offence. But, on the , 
other hand, I cannot help thinking, that my noble, and learned friend 
looked for .another and a ■ very considerable effect from that terror, 
which is the terror of actually inflicting death, and having the instru- 
ment of death actually applied. But, my lords, I shall ever, and ai r 
ways, but humbly maintain, that where, the punishment is dispropor- 
tionablt to the crime committed, this terror has not, nor ever can 
have, its effect. ' 

Supposing it to be proper that the legislature should 
trust this discretion to the judges, discretionary 
. punishments ought in all cases to be enacted. 

. Sir S. RoMiLLY. b If this be a just view of the subject, it would 
render the system more perfect, if in no case specific punishments 
were enacted, but it were always, left to thejuqge, after the guilt 
of the criminal had been ascertained, to fix the punishment 
whicji he should suffer, from the severest allowed by our law, to 
the slightest penalty which it knows : and yet what Englishman 
would not be .alarmed at the idea of living under a law which 
was thus uncertain «md unknown, and of being continually exposed 
to the arbitrary severity of a magistrate ? All men would be shocked 
at a law which should declare that the offences of stealing in shops 
or dwelling houses, .or on board ships, property of the different 
values mentioned in the several statutes, should in general be punished 
with transportation, but that the King and his judges should have 
the power, under circumstances of great aggravation, respecting 
which they should be the sole arbiters, to order that the offender 
should suffer death; yet such is in practice the law of England. 

• See page 21. b page 14. 



Digitized by 



Google 



xavilf 

from the uncertainty of punishment undft* th* exist- 
ing la^s offenders escape. 

Sir S. Ron illy,* Let it a the time time be Remembered, that it 
is universally agreed, that the certainty of punishment is much more 
efficacious than any severity of example far the prevention of crimes. 
No man would steal what he was sure that he could not keep ; no man 
would, by a voluntary act, deprive himself of his liberty, though 
but for a few days. This absolute certainty, however, is unattainable, 
where facts are to be ascertained by human testimony, and questions 
.are to be decided by human judgments. All that can be done is, by 
a vigilant police, by rational rules of evidence, by clear laws, and by 
punishments proportioned to the guilt of the offender, to approach as 
nearly to that certainty as human imperfection will admit. 

Sir J. Newport.* A necessity which rests upon a principle So 
.clear and indisputable, that it is now adopted a* a maxim by every 
person who has reflected upon the subject. The principle, which can 
never be too often repeated, is, that, " the real certainty of a lesser 
" punishment will have more effect in deterring from the commission 
" of crime, than the imaginary terror of a greater punishment which 
** probably may never be inflicted/ 9 

x Mr. t>. Giddy.* As to the effects of certainty and severity of 
punishment, a proposition might be stated, almost with mathematical 
precision, that the prevention of crime, from this source, varies in a 
compound ratio of the severity of punishment, and the certainty of 
that punishment being inflicted : — and, if this severity and certainty 
vary, according to some inverse law with respect to each other, k is 
indisputable that the increase of severity may so far decrease the cer- 
tainty as to diminish the aggregate upon which the prevention de- 
pends. Attention is always to be paid to tjus ratio : but it may safely 
oe adopted as a general principle, that tht punishment should in- 
crease with the dimcolty of detection. 

Lord Holland. 4 My lords, if there he a maxim which can stand 
the test of experience with greater security and confidence, than any 
other In the history of human wisdom, it is this, " That it is the 
ctrtainty, and not the severity of the punishment, that deters men 
from the commission of crimes." Depend upon it, my lords, such is 
the frame of the human mind — such are its inexhaustible resources— 
such are its hopes and its expectations, that as long as there is even 
the shadow of uncertainty in his fate, he rests in a kind of confident 
security that the worst can never happen. On the other hand, we 
know that when the unfortunate criminal is given to understand that 
his doom is fixed, that there is no hope of pardon, or of mitigation, 
ft then produces the effect of deterring the repetition of the crime. 
But, my lords, I do not contend that this is a canctasion to be drawn 
in aH respects. What I maintain is, that the fear of death, when it 
is uncertain, is a fear which a man very easily gets over. I maintain, 

* See page 19. * page 64. « page 68. ' page lie. 

Digitized by LjOOQIC 



•. XXIX 

that the sajpafe p'upishraent which, in the shape of remission is now 
applied to these crimes when they are clearly proved, has not the 
effect of a milder punishment, when inflicted with certainty. It is 
the last punishment to which a criminal lodks, and in proportion as 
•that is certain or uncertain, So in proportion is he affected. If, for 
instance, a man is transposed for* seven years for the commission of 
one of these offences, instead of suffering the punishment which the 
law prescribes, he looks upon it as a sort of good luck, and the pu- 
nishment loses its effect ; namely, of intimidating others from com- 
mitting a similar offence. On the contrary, when transportation is 
denounced as the last punishment, it Would be considered as a great 
ev?!. v •'';'. 

It -was contended 'that, even if the punishment of death 
were uncertain, there was not any uncertainty of a less 

punishment. 

» 

Attorney General/ It has been contended that, from the un- 
certainty of the punishment, offenders are not deterred from the com- 
mission of the crime. If the culprits escaped with impunity, this 
reasoning would, most indisputably, be correct : but, even supposing 
that this uncertainty with respect to the infliction of the punishment 
of death does exist, still it must be remembered that there is a cer- 
tainty of the same punishment which is intended. to be introduced by 
'the bill now under discussion. Gases, indeed, may exist, where a con- 
vict ought to be wholly pardoned : they are, I am afraid,' but few: 
in other cases the offenders are subject to the same punishjnents which,' 
by the present bill, are intended to be substituted for the punishment 
of death, ft appears to me, therefore, that the law, as it now stands, 
has all the power of punishment given by the bill now before the 
house, with the additional power of preventing offences by the terror 
of death. 

Solicitor General. 11 With respect to juries, even if they are so apt, 
as it is said, to reduce the value of the goods stolen, in order to evade 
the capital punishment, how can this afford any facility to the escape 
of guilt, as the evasion of the punishment of death cannot secure im- 
punity to the criminal or the infliction of a less punishment than is 
proposed by the present bill. 

Lord Chancellor/ But, my lords, when we talk of the severity 
and the' certainty of punishment, the objections to the law, as it at 
present exists, are removed by* its actual operation. The objection to 
its severity can only be founded on the frequency of its execution, 
which is acknowledged to be extremely rare. While-the very pu- 
nishment which the bill, now before your lordships, proposes to sub- 
stitute instead of a capital one is almost invariably inflicted. I will 
venture to say that there is not one man in a hundred who escapes the 
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severest punishment of this kw, that m not almost to i moral certainty 
transported i The objection, therefore* on this head, loses consider- 
ably of its force. My lords, as the law at present exists, you have 
in effect what is sought by this bill. If the principle is not the same 
in. each, the practice is similar. It is needless, my lords, for us tp 
differ about theories, if our practice is in unison. 



The existiag laws occasion perjury. 

i 

Sir S. Rom illy.* Though for those thefts which are made capital 
by law, death is seldom in practice inflicted ; yet as it is the legal 
appointed punishment, prosecutors, witnesses, and juries, consider 
death as that which, if it will not with certainty, yet possibly may be 
the consequence, of the several parts which they have to act in the 
judicial proceeding ; and they act their parts accordingly, though they 
never can, in this indirect way, take upon themselves to prevent the 
execution of the law, without abandoning their duty ; and in the case 
of jurymen and witnesses, without a violation of their oaths. That it 
was not prosecutors only but witnesses and jurors who were deterred 
by the severity of the law from a just discharge of their duty. That 
jurors were in the habit, to avoid the severe penalty of the law. of 
acting in violation of the sacred oaths they had taken, and of fading 
verdicts against the clearest evidence. Amongst many examples which « 
might be mentioned^ it happened little more than a twelvemonth ago, 
a woman of the name of Bridget Macallister had been indicted at the 
Old Bailey for stealing in a dwelling house a ten pound bank note ; it 
was by itself in a box which was of no value ; the fact was clearly 
proved, and the jury found her guilty of stealing what was of the value 
only of thirty-nine shillings* Thus twelve men executing a most 
sacred judicial office, declared before God, and as they hoped themselves 
for salvation, that a ten pound bank note was worth only thirty -nine 
shillings. It might be well doubted whether this was a crime inferior 
in moral guilt, or of less dangerous example than the offence which it 
was intended to screen, 

\ Mastjer os the Rolls.* The offender may be guilty, the offence 
may have been committed, but the harshness of the punishment may 
prevent any prosecution; and, if instituted, must influence the wit- 
nesses. — Our juries are selected from the people: — they are to decide 
upon the guilt or innocence of the accused ; Is not their opinion de- 
serving of die most serious attention ? If the law is not approved by 
those upon whom its execution immediately depends, will it not be 
relaxed, and will not guilt escape with impunity ? Juries are npw in 
a. wanner forced by their conceptions of the severity of the law, to 
assume a discretion which was never intended to be given to jthem. 
The exercise of any discretion by a jury is most dangerous. The/ 
are sworn to try the issue, and to give a true verdict according to the 
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evidence* Upon sheaatKtttyrif -this oath die trial by jury depends. 
Relax itji and think nrhat : may lit the consequences. Ought laws to 
be so framed that there rtmst be a continual struggle in the minds of 
ywir juryman whe then they shall violate their conscience* or distress 
the best feelings *f our nature by adhering to the law ? The public 
opinion upo* thil subject cannot be misunderstood . The deviation by 
jurymen from ihe solemnity of their * oaths,, a* fax from hieing cen* 
*urvi, has almost, been sanctioned by great authorities under the 
loose phrase of pious perjury). The consequences are obvious: it 
new his fcxebsne almost a r matter d£ course for jurymen to avail them* 
selves of evnry possible circumstance to acquit the prisoner of the 
capital part of the charge. They know, indeed, that the executions 
are few v they cannot be unmindful of the lenity of the judges; but* 
notwithstanding this, they are unwilling to risk any thing : they will 
not trust to another the use of a discretion which they have the power 
and disposition to exercise themselves. 

Lord Lauderdale.* My lords, I contend it is absolutely impossi- 
ble to give the power of administering the punishment to the judge 
alone. But, my lords, I wish to know which is the greatest evil of 
the two? The noble and learned lord says, that the object of pu- 
nishment is the example it will have upon society ; that is universally 
admitted ; but if, by this species of law, you hold out an inducement 
to the prosecuting witness and the jury to perjure themselves and di- 
vert the course of justice, from a mistaken humanity, in vain do you 
look for the example. Whereas, my lords, by prescribing a certain 
but mild punishment, you rescue the jury and the witness from the 
temptation; the offender is punished; an example is set to the rest 
of mankind, which has more effect, nine times in ten, than can pos- 
fiiMy arise from a law of this sort. My lords, I mainly contend, that 
the consequence of keeping up a criminal law which cannot be exe- 
cuted, is to corrupt the witnesses and prevent the jury from convict- 
ing, let the presumption of an offender's guilt be ever so strong. 



Although these laws are not executed, they form a 
standard of cruelty to justify every harsh and 
excessive exercise of authority. 

Sie\S* Roniliy** Complain of the very severe punishments which 
ctfevaU|iu,thearniyandthe Jiavy, and you. are told that thex>ffences, 
which are so chastised, would by the municipal law be punished with 
death. When not long since a governor of one of the West India 
islands was accused of having; ordered that a young woman should be 
tonturnd,. hasi counsel said an his defence, that the woman had been 
guiky nf * theft* and that > by the laws of this country her lift wouUt 
h»ehe«nfa4m«oL When, in the foaming new laws, it is proposed 
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to appoint for a very slight transgression a very severe punishment, 
the argument always urged in support of it is, that actions, not much 
tnore criminal, are by the already existing lavr punished with death. 
So in the exercise of that large discretion which is left to the judges, 
the state of the law affords a justification for severities, which could 
not otherwise be justified. When for an offence, which is very low 
in the scale of moral turpitude, the punishment of transportation for 
life is inflicted, a man who only compared the crime with the punish* 
ment, woulfi be struck with its extraordinary severity ; but he finds, 
upon inquiry, that all that mass of human suffering which is com* 
prised in the sentence, passes by the names of tenderness and mercy, 
because death is affixed to the crime by a law scarcely ever executed, 
and, as some persons imagine, never intended to be executed. 



PART II. 

REASONING AGAINST THE BILLS. 

Tliis bill is objectionable, because it tends to destroy the 
discretion intrusted to the judges, and is inconsistent 
because it proposes to give in one clause the discretion 
which, in another clause, it proposes to destroy. 
Which was denied, the intention being not to 
destroy but to limit the discretion. 

Solicitor General/ The inconsistency of the present motion is 
too obvious to escape observation. My honourable and learned friend, 
at the very moment when he proposes to destroy all discretionary 
power, desires that the judges may be empowered to inflict a discre- 
tionary punishment when the punishment of death is abolished : and 
he proposes to substitute transportation, although he has given no- 
tice of an intention to propose the abolition too of this punish- 
ment. 

, . Sit W. Gra^t/ It has been urged, that, in the plan proposed 
by my honourable and learned friend, the very discretion is given in 
one clause, of which he complains in another. THat the trust of a 
discretionary power is necessary, ' is not doubted by my honourable 
and learned: friend, and cannot be doubted by any person who has 
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reflected upon legislation. It would be better, indeed, if laws could * 
be framed so as to supersede the necessity of this discretion : but this 
is impossible : discretion is, to a certain extent unavoidable and ne- • 
cessary. The question is, to what extent ? Is it in such a case as 
this to extend to life or death: or is it to be confined within the limits 
of the shortest imprisonment and transportation for life ? This is the 
discretion proposed to be intrusted by this bill : it is a discretion to 
proportion the gradations of a certain sort of punishment to the differ- 
ent gradations of the same crime : but in the punishment of death 
there is not any gradation : and so long as it is impending over an 
offender for a crime to which, in the public opinion, it ought not to 
attach, we must expect a repugnance to prosecute and a disinclination 
to convict. 

Mr. Morris/ With respect to the discretion intrusted to the 
judges, the present bill proposes not to destroy its existence but to 
limit its extent* 

7/ is innovation. 

Solicitor- General.** I am ready to admit that I long have, that 
I now do, and I ever shall view all innovations on established systems 
with a jealous eye. I am proud to confess that I am an enemy to the 
opposition of theoretical speculation to practical good. Whether they 
are the doctrines of Dr. Smith or of Dr. Paley, or of any other spe- 
culative writer, I shall always be extremely cautious how I agree to 
alterations in ancient practices, which, although attended with some 
evils, may, upon the whole, be preferable to incurring the risk of 
acting upon new and untried theories. But I am not, therefore, 
averse from all improvement. 

Mr. Perceval. 6 I therefore shall resist this proposal to overturn 

by plausible but untried theories the established practice of centuries* 

v Colonel Frank land.* I must therefore oppose this bill, which I 

consider as the first step towards an important, and, as I conceive, 

a dangerous innovation. 

Lord Ellenborough. 6 There is a dangerous spirit of innovation 
abroad upon this subject, but against which I ever have, and always 
shall be a steady opposer. 

It is not objectionable because it is innovation, as all 
improvement is innovation : if it be a dangerous 
innovation it may be objectionable indeed on ac- 
count of the danger, but not on account of the 
innovation. ' 

Mr. D. Giddy/ And I agree also, that, although perfection is a 

» See page 85. 'page 52. c page 96. * page 88. • page 1*9. 
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point which We dan never reasonably hope* to attain, yet we should 
endeavour, in the science of legislation, as in every other scitibce, to 
approximate to it. 

I cannot sit down without entering my protest again* any extenaivt 
alteration of our law : I look up frith respect to our law, hut am no 
such an idolator of the system as not to he convinced that it is capable, 
of many useful alterations, many salutary reforms : but I hawe long 
been convinced that any reformation to be useful must be made m 
detail ; and, so long as I entertain this opinion, I must oppose any 
attempt to attain en masse what, in my view, can only be gradually 
attained. 

Mr. W. Smith.* The cry of the danger attendant upon all inno- 
vation, of the jealousy with which all attempts to reform ought to be. 
watched, of salutary theories and injurious practice, lias bean so. of tea 
heard, that its repetition, not very interesting from its noveky, cannot 
be expected to prevent the fair examination of any plan submitted to, 
the consideration of the legislature. If ever there were a case where 
this cry of dangerous theory should be disregarded, it is the present, 
case. My honourable and learned friend, to whom the country is in- 
debted for the agitation of this question, his proceeded with that cau- 
tion which was to be expected from him. Be has not advanced a step 
Without facts to warrant all his conclusions. He is not misled bv any 
of these wild, extravagant, and visionary schemes of theoretical per- 
fection at which the learned Solicitor General seems to be so alarmed : 
but his reasoning is founded on facts, on statements returned to this 
house, and now lying upon your table. It is not by amusing the 
house with these old cries against theory, but by answering these 
statements of facts that I shall be satisfied. 

Mr. Canning. 1 " It has been said that the bill now before us is a 
dangerous innovation which we all ought to regard with suspicion and 
jealousy. It, is, I trust, scarcely necessary for me to declare that I am 
no friend to any speculative innovations : but I cannot, upon the pre- 
sent occasion, discover any cause, for this alarm, unless every species 
of revision and improvement is to be rejected as injurious. Fortunately 
for this country no such opinion has ever prevailed. The act of par- 
; liament which it is the object of the present bill to repeal, was, upon 
its original enactment, an innovation, but our ancestors were not afraid 
to adopt it: circumstances, times, and above all, opinions have changed, 
;»ikJ what is there to be dreaded in adapting a penal law to the senti- 
ments of justice now entertained by the community? As to the dan- 
ger of this bill leading to a great and universal alteration in the crimi- 
nal jurisprudence of the country, I cannot discover any ground for 
such a suspicion. The vote which I shall give this night will never 
be considered by me, and cannot be considered by an honourable 
member, as a pledge for any vote which I may at any future time jive 
upon any other bill that may be submitted to the house. 

Lord Holland.* I put it* therefore, to your lordships, will you, 
With the practical ill-consequences of this law before. your eyes,' with 
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she eaperience you have had of its effects upon society— will you $tl\ 
persevere in a course. of conduct, which acta at nought the wisdom 
and experience of centuries. If your lordships do this, in vain does 
the world become enlightened ; in vain does science roar its head upon 
the ruins of ignorance and barbarism ; to little purpose wo expand 
the human mind, and. open wide the field of philosophy % and truth ? 
our lives must for ever remain a tisane of incongruity ; our actions for 
tver at variance with our good sense. 

Lord Cmancillo*.* My lords, in my view of this subject I am 
unwilling to attribute to the friends of this measure any intention to in* 
trieduco speculative alterations into the law of the land. There can 
berno doubt that there is no topic with reference to which we feel a 
stronger duty than in altering penal laws, where a manifest necessity 
exists. It is an innovation. which is intended to overturn, or will have 
the effect of overturning the whole system of the criminal law of Eng- 
land. 



s It is an innovation which is intended to overturn, or 
will have the effect qf overturning the whole criminal 
law qf England. — Denied . 

Solicitor Gbnsrai,.* Because I cannot assent to principles which 
have a tendency to overturn the whole system of the criminal law of 
the country, and to excite odium and discredit upon the judges and 
the administration of our law, I am not an enemy to all improve* 
menu 

M'« Wjhqimm/ In considering the system proposed by my ho- 
nourable aid learned friejnd, which, respecting him as I do, lean* 
not but view as part of a plan to overturn the criminal law of the 
country. 

Attorney Guuka!*. 4 The question now before the house is 
of the most serious nature; I cannot but consider the proposal as a 
preliminary step to a further alteration in our criminal code, and 1 
consequently view it with great jealousy; for, much as I respect the 
talents of my honourable and learned friend, I cannot give my assent 
to a plan tending to undermine the whole of our criminal law; which 
with a few defects, is attended with more advantages than any system 
in the world. 

Lord EiaiNBo*ovjGH. e This bill, I presume, is only one part of 
a regular system against the present administration of the criminal 
law* My lords/ I think it necessary to state, that I never did cast 
any imputation, directly or indirectly, upon the motives of those who 
are the supporters of this bill, when I intimated something like ob- 
jection to what appeared to me to be a systematic plan for altering the 
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criminal law of. the land. What I meant, my lords, was this,— ^ 
after having last year a bill on our, table which has made a most dan- 
gerous innovation on the criminal law of the country, having that fol- 
lowed up by another which is making equally as mischievous a pro- 
gress, — the same arguments applying to every law, and to every 
crime which has been applied to this, — I want to know, my lords, 
when we are to stop in this course/of legislation ? 

Lord Holland/ But I must say, that it is not without regret I 
have listened to an insinuation, not indirectly thrown out, but broadly 
expressed, injurious to the motives of those who are the supporters of 
this measure. I think I am not mistaken, in believing that my noble 
and learned friend did impute to the friends of this bill, opinions ani 
intentions unworthy of the spirit in which it has been supported. My 
lords, your lordships are mistaken, if you suppose that this bill stands 
upon any other grounds than its own merits. This is a bill, not for 
the purpose of trenching upon the established law of the land, ia 
cases of crimes, which are by rational society denounced to be inju- 
rious to its existence — it has not the intention of altering the law of 
the land ia cases of manslaughters, murders, or any other crimes, 
either more or less aggravated — the purpose of this bill is, simply to 
repeal an act of parliament made in the reign of William III. the in- 
tention of which was, no doubt, to deter persons from the committal 
of offences, comparatively very slight, namely, that of privately 
stealing in shops ; but the effects of which act, in the result, have 
been, as I think I shall be able to prove to your lordships, and my 
noble and learned friend will forgive me for thinking, that the effect 
has been to increase that very offence which it is intended to pre- 
vent. 

Sir S. Romilly/ It would be a waste of your time to reason upon the 
supposition of my honourable friend, that an alteration of the law, for 
a particular species of larceny can be intended to overturn the crimi- 
nal law of England. It is common, and may be a^ convenient mode of 
proceeding, to prevent the progress of improvement, by endeavouring 
to excite the odium with which all attempts ta reform are attended. 
Upon such expedients it is scarcely necessary for me to say, that I have 
calculated. But though I can see defects in our statutes, and 
would gladly correct them, it is very unjustly that I have been repre- 
sented as not holding our systems of law in sufficient veneration. It 
would, indeed, be extraordinary if I, who have passed my life in the 
study or the practice of the law, who owe what little consideration I 
enjoy in society to the legal knowledge which I am supposed to possess, • 
and who must look to the same source for whatever honours or ad- 
vantages I may be ambitious hereafter to attain, it would indeed be 
extraordinary if I were desirous of weakening the respect which is due 
to our laws. My respect and admiration of our judicial system are- 
not the weaker for being the result of a careful examination. The 
same attentive consideration which has led me to .the discovery 1 of „ 
supposed defects, has mad% me sensible of excellencies which are, per<- 
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haps, unobserved ' by those who are loudest in declaring that all is 
excellent, and I cannot admit that I deserve the reproach of being an 
inconsiderate innovator, because I have attempted to remote some 
imperfections in our law, and to render it still more deservedly than it 
is at present, the object of universal admiration. 



Any punishment to be substituted will be zvorse than 
the punishment of death, awarded by the existing 
law. — Denied. 

Mr. Herbert.* 'If the punishments m use are not to be retained, 1 
what substitute will be recommended by the learned and honourable 
gentleman who is so desirous for their abolition ? — Will he introduce 
the knout from Russia ! I hope before this horrid expedient is 
adopted, there will be a careful examination of the evidence of those 
who have witnessed its infliction ; who are unanimous in declaring it 
is more horrible than death itself? Will he, with Beccaria, recom- 
mend perpetual imprisonment ? Is he desirous to revive the prac- 
tice of nailing ears to the pillory ? or would he resort to solitary con- 
finement as a milder substitute? Whether milder, whether more mer- 
ciful or not, I am not disposed now to inquire; but I am convinced 
v that there are many persons in this country who will contend to the 
. last against such a system. I am proud to say that I am one of the 
number. 

Sir J. Newport. 6 — The honourable gentleman has asked, what 
punishments are intended to be substituted for the punishment of 
death, which, in these cases, it is proposed to abolish; and he has 
triumphantly supposed that we must have recourse to the knout of Rus- 
sia, or to some species of torture. It is difficult for me to imagine that 
the honourable gentleman can indulge in any ill-timed levity upon a sub- 
ject so interesting to every man: but it is more difficult for me seriously 
to conceive that the honourable gentleman can be desirous to impute 
to the benevolent author of this bill a wish to degrade our national cha- 
racter, by recommending .any species of cruelty to the legislature of 
this country. The true cause is not difficult to be discovered. If the 
honourable gentleman had attended to the observatibns which were 
made when leave was given by the house to bring in the bill, or if he 
had read the bill itself; he would have discovered that transportation, 
for a long or for a limited period ; or imprisonment, either general or 
solitary ; and each at the discretion of the judge, according to the cir- 
cumstances of the case, were the punishments intended to be sub- 
stituted :-— solitary confinement, it has been said, may appear worse 
than death to a person who can be guilty of premeditated crimes. It 
cannot, if properly moderated, be in reality worse. He enters his 
cell, abandoned to vice, an outcast from society :— he may turn from 
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his wickedness, and live : be may be restored to the society which be 
baa injured .—but, whatever be the effects upon the individual the of* 
fects upon society cannot be mistaken. When death is inflicted, the ex* 
ample is momentary, and, possibly, injurious : when the culprit is 
transported, the benefit to pe derived from example is totally lost 
to the community. 



An alteration in the law will be injurious to the liberties 
of England. — Denied . 

Gol. Fran clan d/ — But, it must be remembered too that the sys- 
tem of criminal law in this country is framed in conformity with the 
manners and customs of the nation. In other countries the subjects 
are surrounded by informers : the hand is watched, at the very mo* 
ment when it is acting ; in this island, happily for its liberty, 
the system is totally different.. Do the gentlemen who are such 
strenuous advocates in favour of this bill desire that the modes 
observed in other countries should be adopted in this? Is the 
police to be let in upon the amusements and societies of England* 
I have been where armed men have entered the ball-rooms, have ob- 
served the particular manners of the dancers, and if they saw anything 
displeasing to them in the motions of the company, have insisted Upon 
their, turning partners in a different manner, I trust that such intru- 
sions will never be recommended amongst us : and yet, without a 
strict penal law, there must be a strict police. By altering part of 
our criminal, code* we shall produce no certain good; but the altera- 
tion will be attended with the certain evil of destroying the lofty spirit, 
the spirit of confidence, those high and noble sentiments, which are 
the best safeguards against crime, and upon which our liberties so 
n>uch depend, 

. Mr, WiLBiRVoftQK.* The honourable gentleman has stated as rea- 
sons in opposition to this motion, that, by assenting to it, we shall af- 
feet the whole code of criminal jurisprudence and endanger the liber- 
ties of the country, which he has represented as being intimately con- 
nected with the severity of the penalties attendant upon the violation 
of our laws. How the repeal of a single statute can endanger the fa- 
bric of our laws* the honourable gentleman has not explained : and I 
can scarcely suppose him serious in contending tiftt there is any such 
connexion between liberty and severity. If the severity of our laws 
is a test of the liberty of the subject ; if freedom is to decline and fall 
as humanity and kind feeling advance, then are wt, indeed, in a pro- 
gressive state to slavery. In the reign of Henry the eighth the exe* 
cations were averaged at 2000 a year. This, according to the argu- 
ment of the iionourable gentleman, must have been the brightest pe- 
riod of English liberty. In Queen Eliiabeth'a reign, when the re- 
formation introduced a pu*er religion and more humane conduct, a 
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fatal stroke must have Wen experienced by our liberties, for in that 
reign the annual executions decreased from 2000 to 400. From that 
hour to the present there has been a perpetual advance in the merciful 
administration of justice, and, consequently, according to this reason* 
ing, a correspondent advance in tyranny. I so totally differ from the 
honourable gentleman, that I am satisfied there is no such sympathy 
between cruelty anfl liberty : but, as the rigorous justice of our fore* 
fathers has been tempered by the gentler morals of our religion* so 
we may safely continue to encourage these humane dispositions with* 
out any danger to our own freedom, or to the liberties of future gene* 
rations. 

The crime of Picking Pockets has increased since the 
abolition of the punishment ofdfathfor this offence. 

Lord Ellenborouch.* An act was introduced in the last session 
of parliament, which, in unison with the principle of this system, re- 
mitted the punishment of death upon the offence of privately stealing 
from the person; and what has been the result? From my own 
knowledge, and the general information of the judges, I am certain, 
that the increase of that class of offenders has become, in this short 
period, enormous : it is the exact species of offence to which they now 
apply their dexterity ; and, knowing they are no longer exposed to 
the danger of incurring the penalty of death, we have information of 
their depredations in our public streets, and in the open day. 

Lord Chancellor. 11 My lords, experience in one instance of the 
effect of an alteration in the statute law, ought in no small degree to 
influence your lordships in deciding upon another. My lords, I have 
felt a great deal of pain upon the subject of what has been stated to 
me to be the effect of repealing in the last session of parliament that 
part of the law which extended the punishment of death to offenders 
privately stealing from the person. On the passing of that bill I en- 
tertained an opinion which has remained unalterable ever since, and,' 
what I then predicted, I am sorry to find has since come to pass. I 
am told by those whose authority I cannot disbelieve, that the effect 
of repealing that law has been to increase the number of offenders to 
a degree infinitely greater than was ever known before. My lords, 
this ought to induce us to pause before we enact another alteration of 
the law with respect to a crime of equal danger to the interests of 
society. 

Denied that the crime has increased ; the prosecu- 
tions may have increased in consequence of a 
mitigation, of the severity. 

Lord L*NSJ>oVrNt. c The assertion of the noble a*d learned lord, 
• See page 103. . *nafeU9* « page 124. 
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who has just sat down, with regard to the effect of repealing an act in 
the course of the last session, calls for particular observation. The noble 
and learned lord states, that the consequence of repealing that act has 
been to increase the crime it was intended to prevent beyond all exam- 
ple. Now, my lords, let us ask how he came to ascertain this conclusion. 
Was it by the number of prosecutions in the courts of justice? if it 
was, my lords, it is at once a decisive argument, not only in favour 
of the bill alluded to, but in favour of the measure now proposed. 
My lords, the great object sought by the promoters of that bill has 
been accomplished, and all which the promoters of the present bill 
ask of your lordships, is that your lordships will concur in a measure 
which promises similar good consequences. My lords, it is no proof 
that the crime is increased because the prosecutions are more frequent ; 
on the contrary, it is a manifest proof that the obstacles which had 
been heretofore thrown in the way of prosecutions, by the severity of 
the punishment, are now removed, and hundred? of offenders, who 
have hitherto escaped with, impunity, now meet the reward of their 
crimes.* My lords, I am persuaded that by passing this bill you will 
prevent the baneful effects which have invariably attended the law as 
it at present exists. It may appear to increase the crime, but in fact 
it only increases the number of prosecutions* The intention of the 
law is now defeated by the severity of the punishment, which deters 
the prosecutor from prosecuting, the witness from giving evidence, 
the jury from convicting, and the judge from executing the sentence. 
My lords, it is to remove those difficulties that the present bill is now 
brought forward. 

Sir S. Rom illy.* It has been observed, that two years ago an 
act was passed to take away the punishment of death for the offence 
of stealing to the amount of a shilling privately from the person, and 
it has been stated, that the consequence of this mitigation of severity 
has been greatly to increase the offence. This, it has been said, is 
the observation of the judges, and it is added, that in consequence of 
this observation, they disapprove of the alterations which have been 
lately projected. Now there certainly can be no doubt that if the 
crime has increased, and that increase has been caused by an alter- 
ation of the law, that alteration must have been pernicious ; but if the 
fact of the crime having increased since the law was altered were 
clearly established, it would not necessarily follow that the alteration 
of the law was the cause of the increase of the crime. Indeed, at the 
very same time and in the same place in which it was stated that the 
crime of stealing from the person had within the last two years in- 
creased, it was also stated that the crime of stealing privately from 
shops had also greatly increased during the same period. But with 
respect to that latter offence, there has been no alteration of the law; 
it must be to some other cause, therefore, that the fact, if it exists, 
must be ascribed ; although it is evident, that if the bill lately re- 
jected by the lords had passed two years ago into a law, that suppos- 
ed increase of the offence would have been represented as the obvious 
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and indisputable effect, of a cause, which, it is now certain, never 
existed. But how is it ascertained that the crime of picking pockets 
has increased since \he repeal of the capital punishment ? Why, the 
judges, it is said, have observed that it has increased. Now the ex- 
perience and observations of the judges may safely be relied onto 
prove the fact that there have been, more prosecutions for the offence,, but 
not that the offence has been more frequent. The judges hear of the 
crime only. when, it is prosecuted; from them we may learn the num- 
ber of prosecutions, not the number of offences. . But though an in- 
crease of offences would be an evil, the mere increase of prosecutions 
is a great good. It is, : indeed, one of the very benefits: which they 
wbo recommended. the alteration of the law pointed out as likely to 
€ow from it. - It was said, that in the then state of the law, with a 
punishment so much more severe than the offence seemed: to deserve, 
-men who had suffered from the crime could. not be. induced to prose- 
cute for it, and the complete impunity which was the consequence ne- 
.cessarily tended to augment such crimes. Repeal, it. was. said, the 
capital punishment, and prosecutions will multiply. What, was pre- 
dicted has happened. . The law was repealed, prosecutions have, in* 
creased : the experiment, so far, has been completely successful ; and 
yet those who are averse to every thing which they consider as inno- 
vation, immediately exclaim that a mitigation of the law has given 
-encouragement to new offenders. . Men, who would have escaped; ail 
punishment, have suffered transportation or imprisonment ; and this 
has been strangely called an encouragement to commit crimes. 

To alledge the increase of prosecutions as a proof of the inexpedi- 
ency of the new law, is a judgment not unlike that which Frederick, 
king of Prussia, pronounced upon the effect of some of his own re* 
igulations. He had published an edict*, by which he had greatly di- 
minished the expense of law proceedings : the immediate effect of that 
beneficial measure was considerably to increase the number of law- 
suits. Persons, who had. been before obliged to submit to injustice, 
because the means of obtaining redress were, too expensive to come 
within their reach, were enabled to lay their complaints before the 
proper tribunals. But this, which .was the strongest proof of the 
wisdom of his regulations, . was considered . by the king as. an. evil 
which had resulted from them, and he adverts to it as such. in a. sub- 
sequent edict, in which he seems to repent of the imaginary mischief 
and the real good, which he had done, and, as a remedy for. it, he 
adopts the strange expedient of commanding, by his royal authority, 
that every litigation, whatever be. the subject, and however intricate 
and involved in difficulties, should be brought to a tewnination with- 
in the period of. a year. Just of the same kind is the evil which is. 
supposed to have resulted from the late change in our criminal law. 
That the law thus violated remains unexecuted, is surely a very, ex* 
traordinary effect to refer to in proof of its excellence. 
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The judges disapprove qf the alteration. 

Air. Wntniuan' I have the satisfaction of thinking, that my obt- 
eervations cannot be wholly usdcserring of consideration* not became 
they are the result of my even mature deliberation; but because <f 
. have reason to believe that the persons most competent to decide upon 
the expediency of this measure, I mean the judges themselves, wholly 
disapprove of the alteration intended by my honourable friend in the 
(Criminal law of the land* 

AiroaNEV General** That no such proof has been or can be 
adduced may be inferred from the sentiments of those who are moot 
competent to decide upon its practical utility* I mean the judge* 
themselves: who, from their high offices and their opportunities of 
daily observation, ought, I conceive, to have been consulted respect* 
iagthes proposed change. 

• €oi. Fsamkland.c Unanimous as the advocates for the present 
Jeiii seem to be in their opinion, that the existing law is incompetent 
•o* attain the end intended by the legislature ; it is rather efttranrdir 
eury that not one of the magistrates, interested as they must be in 
<the administration of justice, have come forward to apply for its re- 

rjai. So far from having any disposition to alter the existing law, if 
rightly understand what has been said by some honourable gentle*- 
.men who have spoken this night, all the judges of the land are cen> 
vinced that the proposed reform is fraught with consequences the most 
injurious. Instead' of any representation having been made at your 
.bar of the difficulties attending the administration of justice, from the 
iductanoe of prosecutors to institute legal proceedings ; from the dis- 
positions of witnesses to prevaricate; .the inclinations of jurymen to 
iorget the solemnity of their oaths ; end the frequent necessity of the 
judges to prevent the regular course of law: instead of any repre- 
jentations of this nature having been made, we hear that the pre- 
system meets with the approbation of all the judges of the 



Lord £LiEtiaofcOT*eH« d This, my lords, is not only my own opt- 
anon, but it is that of tbe teamed judges with whom I have been in 
taw habit of consulting upon the punishment of crimes ; for they aee 
sm ani oa uu sly agreed that the expediency of justice and public seeuvmy 
vequwOMheio should not he a remission of capital punishment fa the 
part ok" the ovminal law: and 1 can assure your midships I have oar*- 
twctly represented their sentiments, in addressing the observations I 
have made, to* the consideration of this house* 

Mr.4Plntwv«u* If I had heard any representation of the bad e£- 
•acts of the etistmg law, made by any of the judges,' or by any ma- 
^istrate engaged hi the adtnmistiatien of penal justice; I should be 
inclined to attempt the change: hut this is. so nr from being the 
case, that I understand it to be the unanimous opinion of the bench 
that the alteratiou will be attended with consequences the most inju- 
rious. 

»Seepage77. b page 83. « page 86. "page 107. e page 96. 
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Doubts whether the judges do disapprove of the 
alteration. 

Sir S. Rom illy/ That it had beta alledged that all the judge* 
were adverse to this measure ; upon whit authority that was asserted 
he knew not : he had sent to ail of them a statement of his view of the 
subject; and although he had the honour of being known to ail, and 
of enjoying the friendship of many of them, none of them had signs* 
fad to htm their disapprobation of what he had proposed* Judging 
by their conduct in refusing as it were by common constat to execute 
this Jaw, he could not but conclude that it was their opinion that it 
ought not to exist* x . I 

Lotd Lauocrdalg." But, any lords, the noble and learned laid 
has upon this Subject given you not only his own enlightened opinion, 
bui he has come down to the house, strengthened by the collective 
opinion of a body of men for whom your lordships must feel the 
greatest respect, and for whom the country entertain a veneration and 
esteem in no degree inferior to the cousideration of this house. With 
ail the deference, however, I owe to the noble lord's judgment, and 
with all the weight which the opinion of the other venerable judges 
of the land carries with it, and which I am compelled to believe has 
been stated correctly by the noble lord, I cannot but conceive that 
there may possibly be some mistake. Your lordships know, that 
when the various statutes relating to the revenue lands were concen- 
trated into one, all the acts which inflicted the penalty of death were 
laid unon your lordship's table* and were subsequently referred to a 
committee appointed by your lordships, to whom instructions. were 
given to report what laws were necessary! and with what we might 
safely dispense* On that occasion we were honoured with the pre*- 
sence of some of the judges, who sat with us during the deliberation* 
of the committee* Your lordships will also recollect that we receivr 
ed the several reports from the Excise-office, from the Stamp-office* 
from the Tax-office, from the Post-office, and from several other 
offices, which were all patiently, considered. I now speak in the pre* 
sence of the noble lord opposite, (Lord Hawkesbury,} who will beer 
testimony, to what passed in the committee ; he will rccpUeot 4km* 
after several days patient deliberation, the committee came to en opt? 
nion, that the punishment of death in some cases was indispensable: 
that in many others k defeated the ends of justice by its excessive se* 
verity ; that it had the effect of throwing so many obstacles in Use 
way of conviction, that the offender was seldom or never punished* 
and that the public would be most materially benefitted by some le- 
gislative enactment for mitigating the excess of this punishment, , U 
the evidence adduced before that committee were now before your 
lordships, I am sensible of the effect which it would produce* My 
lords, looking up, as I do, with great respect to the opinions of tfct 
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learned judges, I cannot forget the important evidence which was 
given before that committee by the solicitor of the excise ; the weight 
of his testimony can never be counteracted in my mind, and I know 
it was felt by us all. I speak in the recollection of the noble lord op- 
posite : but I am sure that one of the learned judges, most experienc- 
ed in questions relating to the revenue laws, emphatically stated, 
that he. must confirm the evidence given by die solicitor of the excise, 
as to the insuperable difficulty of obtaining any conviction of this 
class, of offenders, in consequence of the excessive severity of the 
law. 

Mr. Morris.* If I could concur with the honourable and learned 
gentleman (the. Attorney General) in thinking that the judges were 
desirous to possess this, power, I should consider this very opinion as 
a reason for more caution on our part, than I do consider necessary, 
when 1 reBect upon the intelligence and humanity for which their ad- 
ministration of justice is so eminently distinguished. Being persuad- 
ed that great benefit will result from the adoption of this bill, it shall 
.have my: support. , 

. . .• . i 

Supposing that the judges do disapprove of the al- 

\ teratiop, their disapprobation ought not to check 

- • the free exercise by every member, of Parliament of 

'. his own judgment. 

Lord Holland.* I am aware, my lords, that we may be told, 
that the law, as it is at .present administered by those learned lumi- 
naries who preside in the courts of justice, can never be abused. My 
lords, I humbly submit, that the character and conduct of these in- 
dependent and honourable men, make no part of the present discus- 
sion. No man can have a higher respect than I have, for* those 
talents, for the wisdom, the integrity, and the honour, which is to 
be found on the bench of justice. The panegyric of so humble an in- 
dividual as myself, can in no degree tend to heighten the character of 
men, whose upright conduct — whose faithful discharge of their irk- 
some duly, entitles them to the gratitude of a liberal country. But, 
my lords, I humbly contend, that the conduct of the judges of the 
land, however honourable, wise, and just they may be, ought in no 
degree to weigh with your lordships in the consideration of a question, 
which concerns not only the present generation, but posterity for 
ages to come. 

Lord Chancellor. My lords, I should not think that I exe- 
cuted my duty as I ought to do if I gave my vote upon this occasion, 
merely from the respect I owe to the judgment of one man or of any set 
of men. The opinion I entertain of the benefit or disadvantage that may 
be likely to result from this bill, is, I do assure your lordships, biassed 

* Seepage 85. b page HO. c pageii8. 
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by 40 ojher jfrns^efttipA thsm the effect its own perils have Upon my 
mwA, J&t I have gr*at pleasure inlaying, thai if my opinion xoubji 
he warjped or influenced by the circumstance of personal consideration! 
the Jejaxned and honourable gentleman who introduced (bis bill in the 
other house of parliament is the, individual of all others who would 
have j(he gceategt weight with me as a professional man. Da the* 
4>thejr hand, J musi taie dUe liberty to say, that although the opinion* 
of the twelve judges of England would .not decide me against my own 
judgment, I cannot venture 10 entertain the idea that k becomes me 
to treat with disrespect the knowledge and wisdom of men so deeply 
conversant with the laws of the land. 

Lord Erskine,* said he rose, not wifbout reluctance, to etpress 
his own opinion, after what had fallen from the noble and learned 
lord (Ellenborough) who, in addition to the weight of his own senti- 
menj;, had stated that he represented these of the other learned judges'. 
Such had been his own professional habits of respect to those who pre* 
sided in our courts of justice, that he was a* all times led to pay the 
greatest deference to their opinion of the law of the land, and ever to 
generate iheir legal decisions. But, with due deference to such au- 
thority, and particularly to the great learning .and ability with which 
his noble and teamed friend presided on the bench, still lie fek dis- 
posed to entertain great esteem for the legal knowledge of the honour-* 
able member who was the author of the present bill, and for. the 
judgment .0/ so many enlightened upon, who bad given this racasuf* 
(heir full consideration in another place. 

JLord JL*ynE«j>4x«.* I cannot injny (Conscience, and consistently 
with 1 be ejqecutian of my duly m this bouse, jnake any rconcessiatt of 
my own opinion. 

If authority i* to influence, there w great authority 
for the alteration. 

Air, WjumfQfcct,' Such have long been *ny ecntknents «P°* 
this important subject: and it is a satisfaction t* me to reflect that! 
am fortified in my opinion by tfce concurrent testimony of many *M* 
statesmen: and particularly by an honourable friend of mine, new 
no more, whose whole jlife was devoted to the service <rf his country* 
So ^deepiy was Mr, Pin convinced of the improper severity of our 
laws, that, to my knowledge, ihat distinguished person had it ua 
contemplation to submit tie whole of our penal code to the revision 0* 
*ome able lawyers, for the purpose of digesting a plan to diminish 
*he sanguinary nature of its punishments, so inconsistent with 
justice and humanity for which this country is so peculiarly distio- 
gni&hed, 

JUvrd HojLLANp, d High as my respect is for the authorities that 
have been quoted upon .this subject, and great as the Hrfedoninf Dr. 
Paley is in my estimation, I cannot subscribe flay name <to a^bctrioe 

• See page 107. * psge 11$. * page 90. d page 112.* 
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which unquestionably militates against the opinion of almost all other 
writers, both of this and all other countries. Every man must surely 
admit, that the opinions of Dr. Johnson, and many other writers, 
both foreign and English, are entitled to an equal respect, that they 
are no contemptible authorities, and that the doctrines they have pub- 
lished are undeserving of consideration. My lords^ 1 will pot under- 
take the tedious task of quoting severally the names and sentiments of 
the great men to whom 1 allude. It will be sufficient for my purpose, 
to. state that they all concur in maintaining this principle as an axiom, 
'.' That the punishment of death does not always prove a means of de- 
terring persons from the commission of offences, especially when (h? 
execution of that punishment is uncertain/' 

Shoplifting to the amount of 5s. is an qfftnee which ought 
particularly to be punishable by death. 

Lord Ellenbohough.* If, my lords, we properly estimate what 
is likely to be the result of this speculative mode of legislating upon 
humanity, we have an opportunity of considering the progress of 
crimes in their increase or decrease ; and when I, along with those 
with whom I have the honor to act on the bench, peruse the list of 
persons convicted of capital crimes, usually transmitted to the judges- 
such has been the increase for the last year, of the offences alluded to 
by the present bill, that I am convinced, with the rest of the judges, 
public expediency requires there should be no remission of the terror 
denounced. 

This bill, purporting to mitigate the severity of the law, takes away 
the power of inflicting capital punishment provided by a statute of 
King William, for the purpose of preventing the offence of privately 
stealing in a shop. Now, my lords, the great mass of property in 
this metropolis and other large towns, liable to this peculiar species, of 
depredation, and the unavoidable hazard to which retail dealers are 
exposed, arising from the facility with which the theft is committed 
amidst the bustle and confusion of a number of customers, form very 
serious grounds of objection against the repeal of a statute, which, 
perhaps, more than many noble lords seem to be aware of. prevents 
the loss and ultimate bankruptcy of many an industrious tradesman* 
In the present times too, it is the duty of parliament to pay attention 
to the commercial interests of so large a class, as retail shopkeepers, 
who are so useful in society, and contribute so great an amount to 
the revenue of the state. Such will be the consequence of the 
repeal of this statute, that I am certain, depredations to an unli- 
mited extent would be immediately committed; those people who 
lend themselves to such felonious industry would instantly multiply, 
and the poor industrious tradesman, particularly if he dealt in certain, 
articles, would, with all his precaution, sustain such weighty losses 

• See page 103. 
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from time to time, that .would eventually cause his bankruptcy and 
final ruin. 

My lords, I think this, above all others, is a law upon which so 
much of the security of mankind depends, in its execution, that I 
should deem myself neglectful of my duty to the public if I failed to 
let it take its course. A noble lord (Lauderdale) has suggested 
an objection to the law as it now stands, on account of the great dif- 
ference in the comparative value of money at the poriod of its enact- 
ment and the present time. My noble and learned friend, struck with 
the force of the objection, expressed his own wish to concede that point, 
and a disposition to increase the amount of the sum which should con* 
stitute the capital part of the offence ; at least he admitted that the 
proposition was not objectionable. My lords, the propriety of siich an 
alteration as this had not escaped my notice. I suggested the idea to 
those most eminent for their knowledge upon these subjects, and I 
desired their opinion as to the prudence of such an amendment But 
they told me this, and I believe they told me very truly, that this of- 
fence was most frequently, and more conveniently committed by pur- 
loining articles of small value. It was, therefore, my lords, recom- 
b mended to me to leave the law as it stood, because, by advancing the 
value of five shillings to a higher amount, the difficulty of escape 
would be so obvious, that the law could never reach a class of culprits 
who are more obnoxious to society than perhaps any other description 
of offenders punishable by the criminal law. 
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JUNE 29tfa # I8O8. On the motion of Sir S. Romilly the 
following papers were ordered : 

1st, \A return of the number of persons, male or female, com- 
mitted to the several gaols in England or Wales for trial at the 
different sessions or assizes in the years 180], 2, 3, 4, 5, 6, and 7, 
distinguishing the crimes with which they were respectively 
charged ;" and the numbers severally convicted, acquitted, or dis- 
charged by proclamation, or by reason of no bill being found 
against them ; and die sentences of Such as were convicted who 
have been executed ; and distinguishing particularly in each year 
(he number of persons, male and female, committed for privately 
itealing in a shop or warehouse to the amount of five shillings, 
nd of those committed for stealing in a dwelling-house to the 
mount of forty shillings ; and of those committed for stealing 
cloth from bleaching grounds to the amount of ten shillings ; and 
the numbers indicted for such several offences, and the numbers 
convicted capitally upon such indictments, and the numbers of 
those so capitally convicted who have been executed in each of 
such years. 2. A return of the number of persons, male or 
female, committed to the several gaols in England and Wales for 
trial at the several quarter sessions in the said years, distinguishing 
die crimes with which they were respectively charged ; and the 
numbers severally convicted, acquitted, or discharged upon pro- 
clamation, or by reason of there not being any bills found against 
them ; together with the sentences of such as were convicted, 
fl. A return of the number of persons, male or female, who re- 
ceived sentence of transportation at the different sessions, assizes, 
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4 LARCENY FROM DWELLINGS. 

and quarter-sessions in England and Wales in the said years, dis- 
tinguishing the number transported for seven or fourteen years, or 
for life. 4. A return, of the number of persons, male or female, 
who have been transported as criminals to New South Wales 
since the first establishment of the colony ; specifying the term 
for which each person was transported ; the date and place of the 
conviction ; and the time of embarkation for New South Wales. 
5. A return of the number of persons, who being under sentence 
of transportation, have, in each year, since the year 1780, died in 
the hulks. 

No return was made to the house. 



May 26, 1809.— &> Samuel Romilly rose to revive a motion 
he hud made in the last session, for a return of the number of per- 
sons who had been committed to the various prisons throughout the 
united kingdom for a certain number of years, in order to be tried 
for capital and transportable offences, specifying such as were con- 
victed, such as underwent the sentence of the law, and such as were 
pardoned/ or their punishments commuted for others of lesser 
severity ; and his object in this motion was, to submit for the con- 
sideration and adoption of the legislature, but not before the next 
session, a measure for mitigating the severity of the criminal laws, 
and better securing the certainty of punishment for actual guilt. 
As to the return necessary, he should go back to the year 1802. 
What be wished chiefly to know was, the number of persons who 
were convicted of capital and transportable offences, distinguishing 
those who had suffered the sentence of the law ; but he found 
great difficulty in obtaining any correct information on the subject 
at the office of the Secretary of State. It appeared there, thai 
from 1802 to 1808 the number of males committed for stealing 
in dwelling houses was 499, and the number of females 414 ; and 
out of the number of 913, it didnot appear that more than One 
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was executed ; but there were no means of ascertaining how many 
of the remainder were convicted, or how they were disposed of. 
With a view, therefore, to distinguish what was the practice com- 
pared with the law, he should move for a return of the number of 
persons committed for trial in the several counties for the years 
1805, 1806, 1807, and 1808, distinguishing the crimes for which 
they were committed, the number convicted, the punishment in- 
flicted, the number discharged by proclamation, and the number 
executed. The next return wanted was the whole number sentenced 
to transportation to New South Wales, with the several periods of 
their transportations from the time of its first establishment. 
There was another point on this head most material for consider- 
ation ; namely, the time usually allowed to elapse after sentence, 
before those persons are sent out of the country, a time often ap- 
proaching to the period limited by their sentence, and during which 
they were* generally imprisoned on board the hulks. It would 
therefore be necessary to move for the dates of the several con- 
victions, the numbers who died on board the hulks, and the dates 
of departure for New South Wales. He thought .the long con- 
tinuance on board the hulks a mischievous practice, and that this 
should not be any longer permitted. He concluded by moving 
for the returns already stated. 

Mr. Jenkinson said, that owing to the nature of the returns 
made from the different prisons hitherto, it would be impracticable 
to comply with the whole of the honourable gentleman's motions ; 
he had, however, no objection to comply with the motions 
so far as was practicable. 

Mr. Abercromby s*id, that he had in the course of the last 
session, given notice of his intention to move for the appointment 
of a committee to inquire into the state of Botany Bay, and he 
was now anxious to state the reason why he had not redeemed 
that pledge. It was well, known, that circumstances of a novel 
and unprecedented nature had occurred in that Settlement, and 
as he apprehended that his Majesty's ministers would find > it 
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necessary to institute some inquiry with respect to the causes 
which had led to those events, he thought that he could not, in 
justice to the individuals concerned in those transactions, or with 
any prospect of advantage to the public, bring the subject under 
the consideration of Parliament at that time. He felt, therefore, 
that it was his duty to postpone his motion till the result of those 
measures, which he was informed ministers had adopted, was 
known ; and he was anxious to bring the subject under the con- 
sideration of the house as soon as he could do so with propriety. 
Considering the number of years that had elapsed since the 
establishment of the colony, the number of persons annually trans- 
ported to New South Wales, and the extent of its population, it 
was fit that the house should inquire into die real state of the 
settlement, and to ascertain whether the punishment of transpor- 
tation bad been, found so beneficial as to induce the house to 
sanction its continuance, at least to its present extent. He did 
not wish to be understood as entertaining an opinion that transpor- 
tation to New South Wales should be abolished, he only wished 
that it should be confined to persons whose sentence extended to 
transportation for life, or who, having received sentence of death, 
had their punishment subsequently been changed to that of 
transportation for life. It was with these views jthat he originally 
wished to bring the subject before the house, and he had taken 
some pains to collect information ; but until it was ascertained 
that the peace of the colony was restored, and until the fate of 
the individuals engaged in recent transactions there had been 
decided, he did not feel that he could with propriety submit any 
proposition to the house. 

Lord Castlereagh admitted the bounden duty of government to 
pay every attention to this important subject. They accordingly 
had not been omissive in their duty, but had adopted such mea- 
sures as upon the best information they could conceive were 
necessary. In a colony so very distant, it was necessary to arm 
Ate executive government of the place with extensive powers. 
Government had been for some time desirous of establishing there 



Digitized by 



Google 



SHOP-LIFTING AND CANAL BILLS. ? 

a new order of things. A new governor was now on his way 
thither, with full instructions ; and he trusted it would be found 
that no care had been wanting on the part of his Majesty's 
government to promote the welfare of the colony, 

Mr. Homer supported the idea of Sir S. Romilly. 

All the resolutions except the first, which was withdrawn, were 
agreed to. 



January 30th, 1810. — Sir Samuel Romilly moved in the 
usual form for a return of all the prisoners confined on criminal 
charges in all the gaols of the united kingdom during the years 
1805, 1806, 1807, and 1808; the nature of their respective 
crimes, the numbers convicted, and those upon whom the sen* 
tence of death br transportation had been actually executed*— 
Ordered. 

Sir Samuel Romilly then gave notice of a motion on Friday 
next, on the subject of capital punishments. ' 



February 9th, 1810. — Sir Samuel Romilly said, that, agree- 
ably to the notices which had been given during the last and 
present sessions, he rose for the purpose of proposing dome altera- 
tions in the criminal law of this country : and, whatever might 
be the fate of the motion which it was his intention to submit 
to the consideration of die house ; whether his sentiments were 
ultimately sanctioned by the approbation of .the legislature, or 
wece deemed inexpedient ; he should enjoy the consolation of 
having endeavoured, to the best of his ability, to discharge what 
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he had long considered a very sacred duty. It was not his nature 
to be sanguine in his expectations of immediate success : this 
question had, however, been so frequently investigated, that 
he did entertain some hope that the bill which he should 
have the honor to propose would be suffered to pass into a 
law : but if his hopes were fallacious, if the bills were rejected, 
. he should not be without the satisfaction of knowingthat, by excit- 
ing inquiry upon these important subjects, his endeavours would 
not be wholly useless. 

Tne alterations which it was his intention during this session to 
suggest, would be confined, 1st, to the infliction, in certain cases, 
of the punishment of death ; and, 2dly, to the policy of transporting 
persons for a term of years, or for the whole of life to New 
South Wales. Upon the present occasion he must request the 
attention of the house to the law respecting capital punishments : 
the consideration of the law and practice of transportation he 
should defer till some future day. 

The frequency of capital punishments appeared to him, and he 
was satisfied must appear to the' whole house, to be a subject deserv- 
ing of the most serious inquiry. If this sad necessity did exist, it 
was a necessity of which we ought to be fully satisfied, and, when 
satisfied, must all deplore : but of the expediency of such inflictions 
die most grave doubts had been entertained by some of the most 
enlightened of mankind. The indiscriminate application, in this 
country, rather of the sentence than of the execution, had long been 
the subject of complaint : and, like many other subjects of com- 
plaint, remained unaltered. At this he did not murmur, nor should 
lie despair. The progress of improvement could not, and perhaps 
ought not, instantly to be expected when opposed to practices 
which have existed for ages. ' Did we not see, that the principles 
so triumphantly established by Dr. Adam Smith, were yet a dead 
fetter, in opposition to the numerous evils which he has so clearly 
detected, and so satisfactorily explained? 
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, * There is probably no other country in the world in which 
so many and so great a variety of human actions are punishable 
With loss of life as in England. These sanguinary statutes, how* 
ever, are not carried into execution. For some time past the 
sentence p£ death has not been executed on more than a sixth part 
of all the persons on whom it has been pronounced, even taking 
into the calculation crimes the most atrocious and the most 
dangerous to society, murders, rapes, burning of houses, coining, 
forgeries, and attempts to commit murder. If we exclude these 
from our consideration, we shall find that the proportion which 
the number executed bears to* those convicted is, perhaps, as one 
to twenty : and if we proceed still further, and, laying out of the 
account burglaries, highway robberies, horse-stealing, sheep* 
stealing, and returning from transportation, confine our observa- 
tions to those larcenies, unaccompanied with any circumstance of 
aggravation, for which a capital punishment is appointed by law, 
such as stealing pritately in shops, and stealing in dwelling- 
houses and on board ships, property of the value mentioned in 



* Soon after this debate Sir Samuel Romilly published the substance Of his 
speech, from which the statement beginning at the words " There is probably" 
is copied. ' The subjoined advertisement was prefixed to the tract published by 
Sir Samuel. 

The following observations contain the substance of a speech delivered in the 
House- of Commons on the 9th Feb. ±810, on moving for leave to bring in 
bills to repeal the Acts of 10 and 11 William III. 12 Anne, and 24 Geo. II., 
which make the crimes of stealing privately in a shop, goods of the value of 
fiYt shillings ; or in a dwelling-house, or on board a vessel in a navigable river, 
property of the value of forty shillings, capital felonies. Some arguments are 
added, which on that occasion were suppressed, that the patience of the House 
might not be put to too severe a trial. The attempt to refute Dr. Paley in 
particular, is here considerably enlarged. The arrangement of these observa- 
tions is certainly very defective ; they contain repetitions which might have 
been avoided, and inaccuracies of style which might have been corrected, if 
the Author's occupations would have allowed of his rendering this pamphlet as 
little unworthy of being offered to the public as he could have wished : but to 
be useful, it was necessary that this publication should appear before the fate 
of the bills, which are now depending in parliament, was decided ; and his only 
object in publishing it is, that it may be uscfhl. . 
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the statutes, we shall find the proportion of those executed re- 
duced very far indeed below that even of one to twenty. 

This mode of administering justice is supposed by some persons 
to be a regular, matured, and well-digested system. They ima- 
gine, that the state of things which we see existing, is exactly that 
which was originally intended; that laws have t>een enacted which 
were never meant to be regularly enforced, but were to stand as 
objects of terror in our statute-book; and to be called, into action 
only occasionally, and under extraordinary circumstances, at the 
discretion of the judges. Such being supposed to be our criminal 
system, k is not surprising that there should have been found in- 
genious men to defend and to applaud it Nothing, however,- 
can be more erroneous than this notion. Whether the practice 
which now prevails be right or wrong, whether beneficial or in- 
jurious to the community, it is certain it is the effect not of 
design, but of that change which has slowly taken place in die 
manners and character of the nation, which are now so repug- 
nant to the spirit of these laws, that it has become impossible to 
carry them into execution. 

There probably never was a law made in this country which the 
legislature that passed it did not intend should be strictly enforced. 
Even the act of Queeto Elizabeth, which made it a capital offence 
for any person above the age of fourteen to be found associating 
for a month with persons calling themselves Egyptians, the most 
' barbarous statute, perhaps, that ever disgraced our criminal code, 
was executed down to the reign of King Charles the first, and 
Lord Hale mentions 13 persons having in his time been executed 
upon it at one assizes. It is only ip modern times that this relax- 
ation of the law has taken place, and only in the course of the 
present reign that it has taken place to a considerable degree. If 
we look back to remote times, there is reason to believe that the 
laws vyere very rigidly executed. The materials, indeed, from 
which we can form any judgment on this subject, are extremely 
scanty ; for in this, as. in other countries, historians, occupied with 
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recording the actions of princes, die events of wars,' and the nego- 
tiations of treaties, have seldom deigned to notice those facts from 
which can be best collected the state of morals of the people, and . 
the degree of happiness which a nation has at any particular 
period enjoyed. Sir John Fortescue, the chief justice, and after- 
wards the chancellor of Henry VI. in a very curious tract on 
absolute and limited monarchy, in which he draws a comparison 
between England aod France, says, that at that time more persons 
were executed in England for robberies in one year than in all 
France in seven. In the long and sanguinary reign of Henry 
VIII. it is stated by Hollinshed that 72,000 persons died by the 
hands of the executioner, which is at the rate of 2,000 in every 
year. In the time of Queen Elizabeth, there appears to have been 
a gteat relaxation of the penal laws, but not on the part of the 
crown; and Sir Nicholas Bacon, the lord keeper, in an .earnest 
complaint which he makes to parliament on the subject, says, 
" it remains to see in whose default this is;' 9 and he adds, 
u certain it is, that her Majesty leaveth nothing undone meet for 
" her to do for the execution of laws;"* and it is related, that 
in the course of her reign 400 persons were upon an average 
executed in a year. 

These statements,- however, it must be admitted, are extremely 
vague and uncertain, and it is not till about the middle of the last 
century that we have any accurate information which can enable 
us to compare the number capitally eonvicted with the number 
executed. Sir Stephen Janssen, who was chamberlain of London, 
preserved tables of the convicts at the Old Bailey and of the exe- 
cutions. These tables have been published by Mr. Howard, and 
they extend from 1749 to 1772. From them it appears, that in 
1749 the whole number convicted capitally in London and 
Middlesex was 61, and the number executed 44, being above 
two-thirds. In 1750 there were convicted 84, and executed 56 ; 
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exactly two-thirds. In 1751, convicted 85, executed 63; about 
three-fourths. In the seven years which elapsed, from 1749 to 
1756 inclusive, there were convicted 428, executed 306; rather 
less than three-fourths. . From 1756 to 1764, of 236 convicted, 
139 were executed ; being much more than half: From 1764 to 
1772, 457 were convicted, and of these 233 were executed; a 
little more than half. From this period to 1802 there has not 
been published any accurate statement on this subject. But. from 
1802 to 1808 inclusive, there have been printed, under the 
direction of the Secretary of State for the Home Department, 
regular tables of the number of persons convicted capitally ; and 
of those on whom the law has been executed ; and from these 
We find, that in London and Middlesex the numbers are aft 
follows: 

Convicted. Executed. 



In 1802 


- - 97 - - 10 


about l-10th 


1803 


r - 81 - - 9 


l-9th 


1804 


- - 66 - - 8 


about l-9th 


1805 


- - 63 - - 10 


about l-6th 


1806. 


- - 60 - - IS 


about l-5th 


1807 


. . 74 . . 14 


about l-5th 


1808 


- - 87 - - 3 


— — l-29th 



Total - 528 67 rather more than l-8th. 

It appears, therefore, that at the commencement of the present 
reign, the number of convicts executed exceeded th,e number of 
those who were pardoned ; but that at the present time, the 
, number pardoned very far exceeds the number of those who are 
executed. This lenity I am very far from censuring; on the con- 
trary, I applaud the wisdom as well as the humanity of it. If » 
the law were unremittingly executed, the evil would be still 
greater, and many more offenders would escape with full im- 
punity : much fewer* persons would be found to prosecute, 
witnesses would more frequently withhold the truth which they 
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are sworn tojpeak, and juries would oftener in violation of their 
oaths acquit those who were manifestly guilty. But a Wronger 
proof can hardly be required than this comparison affords, that 
the present method of administering the law is not, as has been 
by some imagined, a system maturely formed and regularly esta- 
blished, but that it is a practice which has gradually prevailed, as 
the laws have become less adapted to the state of society in which 
we live. 

There is no instance in which this alteration in the mode of 
administering the law has been more remarkable, than in those of 
privately stealing in a shop or stable, goods of the value of five 
.shillings, which is made punishable with death by the statute of 
10 and 11 William III., and of stealing in a dwelling-bouse 
property of the value of forty shillings, for which the same punish- 
ment is appointed by the statute of 12 Anne, and which statutes 
it is now proposed to repeal. The exact numbers cannot, from 
any thing that has hitherto been published, be correctly ascertain- 
ed ; but from Sir Stephen Janssen's tables it appears, that after 
laying out of the calculation the numbers convicted of murder, 
burglary, highway robbery, forgery, coining, returning from trans- 
portation, and fraudulent bankruptcies, there remains convicted 
at the Old Bailey of shop-lifting and other offences of die same 
nature, in the period from 1749 to 1771, 240 persons, and of 
those no less than 109 were executed. 

What has been the number of persons convicted of those 
offences within die last seven years does not appear*; but from 
the tables published under the authority of the Secretary of State, 
we find that within that period there were committed to Newgate 
for trial, charged with the crime of stealing in dwelling-houses, 
599 men and' 414 women ; and charged with, the crime of shop- 
lifting, 506 men and 353 women ; in all 1,873 persons, and of 
these only one v^as executed. 

Injhow many instates such crimes hare been committed, and 
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the persons robbed have not proceeded so far against the offenders J 
as even to have them committed to prison: how many of the 
1,872 thus committed were discharged, because those who had 
suffered by their crimes would not appear to give evidence upon 
their trial : in how many cases the witnesses who did appear with- 
held the evidence that they could have given : and how numerous 
were the instances in which juries found a compassionate verdict, 
in direct contradiction to the plain facts clearly established before 
them, we do not know ; but that these evils must all have existed 
to a considerable degree, no man can doubt. 

Notwithstanding these facts, however, and whether this mode 
of administering justice be the result of derign or of accident, 
there are many persons who conceive that it is upon the whole 
wise and beneficial to the community. It cannot, therefore, but 
be useful to examine the arguments by which it is defended. 
Discussions on such subjects are always productive of good. 
They either lead to important improvements of the law, or they 
afford additional reasons for being satisfied with what is already 
established. 

It is alledged by those who approve of the present practice, 
that the actions which fell under the cognizance of human laws 
aire so varied by the circumstances which attend them, that if the 
punishment appointed by the law were invariably inflicted for the 
same species of crime, it must be too severe for the offence, with the 
extenuating circumstances which in some instances attend it, and 
it must in others fall short of the moral guilt of the crime, with 
its accompanying aggravations : that the only remedy for this, the 
only way in which it can be provided that the guilt and the 
punishment shall in all cases be commensurate, is to announce 
death as the appointed punishment, and to leave a wide discretion 
inthe judge of relaxing that severity, and substituting a milder 
sentence in its place. 

If this be a just view of the subject, it would render the 
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system more perfect, if in no case specific punishments were 
enacted, but it were always left to the* judge, after the guilt of the 
criminal had been ascertained, to fix the punishment which he 
should suffer, from the severest allowed by our law, to die 
slightest penalty which it knows; and yet what Englishman 
would not be alarmed at the idea of living under a law which was 
thus uncertain and unknown, and of being continually exposed to 
the arbitrary severity of a magistrate ? All men would be shocked 
at a law which should declare that the offences of stealing in shops 
or dwelling-houses, or on board ships, property of the different 
values mentioned in the several statutes, should in general be 
punished with transportation, but that the king and his judges 
should have the power, under circumstances of great aggravation, 
respecting which they should be the sole arbiters, to order that 
the offender should suffer death ; yet such is in practice, the law 
of England. 

In some respects, however, it would be far better that this 
ample jand awful discretion should be formally vested in the 
judges, than that the present practice sh6uld obtain ; for it would 
then be executed under a degree of responsibility which does not 
now belong to it. If a man were found guilty of having pilfered 
in a dwelling-house, property worth forty shillings, or in a shop 
that which was of the value only of five shillings, with no one cir- 
cumstance whatever of aggravation, what judge whom the consti- 
tution had intrusted with an absolute discretion, and had left 
answerable only to public opinion for the exercise of it, would 
venture for such a transgression to inflict the punishment of death. ; 
but if in such a case, the law having'fixed the punishment, the judge 
merely suffers that law to take its course, and does not interpose to 
snatch the miserable victim from his fate, who has a right to com- 
plain ? A discretion to fix the doom of every convict, expressly given 
to the judges, would in all cases be most anxiously and scrupulously 
exercised ; but appoint the punishment by law, and give the judge 
the power of remitting if, the case immediately assumes a very 
different complexion. A man is convicted of one of those lar~ 
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cenies made capital by law, and is besides a person of very bad 
character. It is not to such a man that mercy is to be extended $ 
and, the sentence of the few denouncing deaih, a remission of k 
must be called by the name of mercy; the man, therefore, is 
hanged ; but in truth it is not for his crime' that he suffers death, 
but for the badness of his reputation. Another man is suspected 
of a murder, of which there is not legal evidence to convict him ; 
there is proof, however, of his having committed a larceny to the 
amount of 1 forty shillings in a dwelling-house, and' of that he is 
convicted. He, too, is not thought a fit object of clemency, and 
he is hanged, not for the crime of which he has been convicted, 
but for that of which he is only suspected. A third upon his trial 
for a capital larceny attempts to establish his innocence by wit- 
nesses whom the jury disbelieve, and he is left for execution, be- 
cause he has greatly enhanced his guilt by the subornation of 
perjured witnesses. In truth, he suffers death, not for felony, but 
for subornation of perjury, although that be not the legal punish- 
ment of this offence. 

If so large a discretion as this can safely be intrusted to any 
magistrates, die legislature ought at least to lay down some 
general rules to direct or assist them in the exercise of it, that 
there might be, if not a perfect uniformity in the administration of 
justice, yet the same spirit always prevailing, and the same maxims 
always kept in, view ; and that the law, as it is executed, not being 
to be found in any written code, might at least be collected with 
dome degree of certainty from an attentive observation of the 
actual execution of it If this be not done, if every judge be left 
to follow the light of his own understanding, and to act upon the 
principles and the system which he has derived partly from his 
own observation, and his reading, and partly from his natural 
temper and his early impressions, the law, invariable only in theory, 
. must in practice be -continually shifting with the temper, and 
habits, and opinions of those by whom it is administered. No 
man can have frequently attended our criminal courts, and have 
been an attentive observer of what was passing there, without 
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having been deeply impressed with the great anxiety which the 
judges feeito discharge most faithfully their important duties to 
the public. Their perfect impartiality, their' earnest desire in 
every case to prevent a failure of justice, to punish guilt, and to 
protect innocence, and the total absence with them of all distinc- 
tions between the rich and the poor, the powerful and the un~ 
protected, are matters upon which all men are agreed. In these 
particulars the judges are all actuated by one spirit, and the 
practice of all of them is uniform. But in seeking to attain the 
same bbject, they frequently do, and of necessity must, from the 
variety of opinions which must be found in different men, pursue 
very different courses. The same benevolence and humanity, 
understood in a more confined or a more* enlarged sense, will 
determine one judge to pardon and another to punish. It has 
often happened, it necessarily must have happened, that the very 
same circumstance which is considered by one judge as matter of 
extenuation, is deemed by another a high aggravation of the crime* 
The former good character of the delinquent^ his having come 
iato a country in which he was a stranger to commit the offence, 
the frequency or the novelty of the crime, axe all circumstances 
which have been Upon some occasions considered by different 
judges in thpse opposite lights : and it is not merely the parti* 
cular circumstances attending the crime, it is the crime itself, 
which different judges sometimes consider in quite different points 
of view. 

Not a great many years ago, upon the Norfolk circuit, a larceny 
was committed by two men in a poultry yard, but only one of 
them was apprehended; the other halving escaped into a distani 
part of the country, had eluded all pursuit. At the next: assize* 
the apprehended thief was tried and convicted ; but Lord Lough* 
borough, before whom he was tried, thinking the offence a very 
slight one, sentenced him only to a few months imprisonment* 
The news of this sentence having reached the accomplice in hk 
retreat, he immediate^ returned, and surrendered himself to take 
Ms trial at the next assizes. The next assises came ; but, un- 
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fortunately for the prisoner, it was a different judge who presided; 
and still more unfortunately, Mr. Justice Gould, who happened 
to be the judge, though of a very mild and indulgent disposition, 
had observed, or thought he had observed, that men who set out 
with stealing fowls, generally end by committing the most atroci- 
ous crimes ; and building a sort of system upon this observation, 
had made it a rule to punish this offence with very great severity, 
and he accordingly, to the great astonishment of this unhappy 
man, sentenced him to be transported. While one was taking his 
departure for Botany Bay, the term of the other's imprisonment 
had expired ; and what must have been the notions which that 
little public, who witnessed and compared these two examples, 
formed of our system of criminal jurisprudence i 

JLn this uncertain administration of justice, not only different 
judges act upon different principles, but the same judge, under the 
same circumstances, acts differently at different times. It has 
been observed, that in the exercise of this judicial discretion, 
judges, soon after their promotion, are generally inclined to great 
lenity ; and that their practical principles alter, or, as it is com- 
monly expressed, they become more severe as they become more 
habituated to investigate the details of human misery and human 
depravity. 

Let us only reflect how all these fluctuations of opinion and 
variations in practice must operate upon that portion of mankind, 
who are rendered obedient to the law only by the terror of punish* 
meat. After giving full weight to all the chances of complete 
impunity which they can suggest to their minds, they have be- 
sides to calculate upon the probabilities which there are, after 
conviction, of their escaping a severe punishment ; to speculate 
upon what judge will go the circuit, and upon the prospect of its 
bang one of those who have been recently elevated to the bench. 
As it has been truly observed, that most men are apt to confide in 
their supposed good fortune, and to miscalculate as to the number 
of prizes which there are in the lottery of life, so are those disso- 
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lute and thoughtless men, whose evil dispositions penal laws are 
most necessary to repress, much too prone to deceive themselves 
in their speculations upon what I am afraid they accustom them* 
selves to consider as the lottery of justice. 

Let it at the same time be remembered, that i^ is universally 
agreed, that the certainty of punishment is much more efficacious 
than any severity of example for the prevention of crimes. In- 
deed this is so evident, that if it were possible that punishment, 
as the consequence of guilt, could be reduced to an absolute cer- 
tainty, a very slight penalty would be sufficient to prevent almost 
every species of crime, except those which arise from sudden 
gusts of ungovernable passion. If the restoration of the property 
stolen, and only a few weeks, or even a few days imprisonment, 
were the unavoidable consequence of theft, no theft would ever 
be committed. No man would steal what he was sure that he 
could not keep ; no man would, by a voluntary act, deprive him- 
self of his liberty, though but for a few days. It is die desire of a 
supposed good which is the incentive to every crime : no crime, 
therefore, could exist, if it were infallibly certain that not good, 
but evil must follow, as an unavoidable consequence to the person 
who committed it. This absolute certainty, however, is unat- 
tainable, where facts are to be ascertained by human testimony, 
and questions are to he decided by human judgments. All that 
can be done is, by a vigilant police, by rational rules of evidence, 
by clear laws, and by punishments proportioned to die guilt of the 
offender, to approach as nearly to that certainty as human imper- 
fection will admit. 

There is another point of view in which this matter may be 
considered ; and which will make.it evident that it would be more 
expedient that the judges should have the power vested in them 
by law, of appointing the punishment of every offence after it had 
been established with all its circumstances in proof, and of pro- 
portioning the particular nature and degree of the punishment to 
those circumstances, than that, for such offences as I am speaking 
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of, so severe a punishment should be fixed by law, with a power 
left in the judges according to circumstances, to relax it. In the 
former case it is highly probable that the discretion would in 
practice be exercised by none but the judges, that is, by magistrates 
accustomed to judicial investigations, fully aware of the impor- 
tance of the duties which they are called on to discharge, and who 
from the eminence of their stations, are, and cannot but be, 
sensible, that they are under a very great degree of responsibility 
to the pablic. According to the practice which now prevails, 
this most important discretion is constantly assumed by persons to 
whom the constitution has not intrusted it, and to whom it cer- 
tainly cannot with the same safety be intrusted ; by prosecutors, 
by juries, and by witnesses. Though for those thefts which are 
made capital by law, death is seldom in practice inflicted ; yet as 
it is the legal appointed punishment, prosecutors, witnesses, and 
juries, consider death as that which, if it will not with certainty, 
yet possibly may be the consequence, of the several parts which 
they have to act in the judicial proceeding : and they act their 
parts accordingly, though they never can, in this indirect way, take 
upon themselves to prevent the execution of the law, without 
abandoning their duty ; and in the case of jurymen and witnesses, 
without a violation of their oaths.* 



* The latitude which juries allow themselves in estimating the value of 
property stolen, with a view to the punishment which is to be the consequence 
of their verdict, is an evil of very great magnitude. Nothing can be more per- 
nicious, than that jurymen should think lightly of the important duties they are 
called upon to discharge, or should acquire a habit of trifling with the solemn 
oaths they take. And yet ever since the passing of the acts which punish with 
death the stealing in shops or houses, or onboard ships, property of the different 
values which are there mentioned, juries have, from motives of humanity, been 
in the habit of frequently finding by their verdicts, that the things stolen were 
worth much less than was clearly proved to be their value. It is held, indeed, 
by some of the judges (whether by all of them, and upon all occasions, I am not 
certain) that juries in favour of life may fairly, in fixing the value of the 
property, take into their consideration the depreciation of money which has 
taken place since the statutes passed, or in the words of Mr. Justice Blackstone 

«may 
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There is still another view which may be taken of this subject, 
and which is perhaps more important than those which have been 
already considered. The sole object of human punishments, it is 
admitted, is die prevention of crimes ; and to this end, they 
operate principally by die terror of example. In the present 
system, however, the benefit of example is entirely lost, for the 
real cause of the convict's execution is not declared in his sen- 
tence, nor is it in any other mode published to the world. A man 



u may reduce the present nominal valne of money to its ancient standard.'* 
To shew, therefore, to what an extent juries have assumed to themselves a 
power of dispensing with the law in this respect, it will be proper to refer to 
the earliest trials, for these offences, that I happen to have met with. 

In the year 1731-2, which was only thirty-two years after the act of King 
William, and only sixteen after the act of Queen Ann, a period- daring which 
there had scarcely been any Sensible diminution in the value of money, it 
appears from the sessions papers that, of thirty-three persons indicted at the 
Old Bailey for stealing privately in shops, warehouses, or stables, goods to the 
value of five shillings and upwards, only one was convicted 1 , twelve were 
acquitted, and twenty were found guilty of the theft, but the things stolen were 
found to be worth less than five 'shillings. Of fifty-two persons tried in the 
same year at the Old Bailey, for stealing in dwelling-houses, money, or other 
property, of the valne of forty shillings, only six were convicted, twenty-three 
were acquitted, and twenty-three were convicted of the larceny, but saved 
from a capital punishment by the jury stating the stolen property to be of less 
value than 'forty shillings. In the following yean the numbers do not differ 
very materially from those in the year 1731* 

Some of the cases which occurred about this time are of such a kind, that it 
H difficult to imagine by what casuistry the jury could have been reconciled to 
their verdict. It may be proper to mention a few of them. — Elizabeth Hobbs 
was tried in September 173$, for stealing in a dwelling-house one broad piece, 
two guineas, two half-guineas, and forty-four shillings in money. She confessed 
the met, and the jury found her guilty, but found that the money stolen was worth 
only thirty-nine shillings.— Mary Bradley, in May 1739, was indicted for stealing 
in a dwelling-house, lace which she had offered to sell for twelve guineas, and 
for which she had refused to take eight guineas ; the jury, however* who found 
her guilty ; found the lace to be worth no more than thirty-nine sniffings. 

William 
* Com. vol. iv. p. 239. 
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is publicly put to death. All that is told to the spectators of this 
tragedy, and to that part of the public who hear or who read of 
it, is, that he stole a sheep, or five shillings 9 worth of goods pri- 
vately in a shop, or that he pilfered to the value of forty shillings 
from his employer in a dwelliug-house, and they are left in total 
ignorance that the criminal produced upon his trial perjured wit- 
nesses to prove an alibi, or some other defence, and that it is for 
that aggravation of his crime that he suffers death. The example . 
cannot operate to prevent subornation of witnesses to establish 
a false defence, for it is not known to any but those who were 
present at the trial, that such was the offender's crime ; neither 
can it operate to prevent sheep-stealing, or privately stealing in a 
shop, or larceny in a dwelling-house, because it is notorious that 
these are offences for which, if attended with no aggravating cir- 
cumstances, death is not in practice inflicted. Nothing more is 
learned from the execution of the sentence, than that a man has 
lost his life because he has done that which by a law not generally 
executed, is made capital, and because some unknown circum- 



William Sherrington, in Oct. 1732, was indicted for stealing privately in a shop, 
goods which he had actually sold for ll. 5s. and the jury found that they were 

worth only 4s. 10d. 

« 

In the case of Michael Allom, indicted in February 1733, for privately^ 
stealing in a shop forty-three dozen pairs of stockings, vahie 31. 10s. It was 
proved that the prisoner had sold them for a guinea and a half, to a witness who 
was produced on the trial, and yet the jury found him guilty 6f stealing what 
was only of the value of 4s. lOd. In another case, that of Geo. Dawson and 
Joseph Hitch, also indicted in February 1733, it appeared that the two prisoners, 
in company together at the same time, stole the same goods privately in a shop, 
and the jury found one guilty to the amount of 4s* lOd. and the other to the 
amounf of 5s. that is, that the same goods were at one and the same moment 
of different values. This monstrous proceeding is accounted for by finding that 
Dawson, who was capitally convicted, had been tried before at the same 
sessions for a similar offence, and had been convicted of stealing to the amount 
only of 4s. I0d. The jury seem to have thought, that having had the benefit 
of their indulgence once, he was not entitled to it a second time, or in other 
words, that having once had a pardon at their hands, he had no further < 
upon their mercy. 
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stance or other existed either in the crime itself, or in the past 
life of the criminal, which in the opinion of the judge who tried 
him, rendered him a fit subject to be singled out for punishment. 
Surely if this system is to be persevered in, the judge should be 
required in a formal sentence to declare why death is inflicted, 
that the sufferings and the privations of the individual might be 
rendered useful to society, in deterring others from acting as he 
has done, and drawing on themselves a similar doom. The judge 
would undoubtedly be required to do this if the discretion which 
he exercises in point of fact, were expressly confined to him by 
law. But unfortunately, as the law stands, he is supposed not to 
select for capital punishment, but to determine to whom mercy 
shall be extended; although these objects of mercy, as compared 
with those who suffer, are in the proportion of six to one. Were 
recorded reasons to be required of the judge, it will be said, they 
must be his reasons for extending mercy, which is his act, not his 
reasons for inflicting punishment, which is the act of the law ; an 
additional proof of the mischief which results from leaving the 
theory and the practice of the law so much at variance. 

In truth, where the law which is executed is different from that 
which is to be found In the written statutes, great care should be 
taken to make the law which is executed known, because it is that 
law alone which can operate to the prevention of crimes. An 
unexecuted law can no more have that effect, than the law of a 
foreign country;. and the only mode that can be adopted for 
making known the law which is executed, is that of stating in a 
written sentence the circumstances which have rendered the crime 
capital. Such written sentences, like the reported decisions upon 
the common law, would stand in the place of statutes. It must, 
however, be admitted, that it woujd be still more desirable, that 
instead of having recourse to such substitutes, the law should be 
embodied in written statutes. 

ii 
Another consequence of the present system is, that it deprives 

juries of the most important of their functions, that of deciding 
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upon facts on which the lives of their fellow-subjects are to depend. 
The circumstance of aggravation, whatever it be, for which the 
judge inflicts the punishment of death, in reality constitutes the 
crime for which he suffers. If, for example, the judges made it 
an invariable rule to leave for execution every man convicted of 
highway-robbery, tfho had struck or done any injury to the person 
6f the party robbed, and to inflict only the punishment of trans- 
portation, for robbery unattended with such violence, the effect 
would be the same as if the crimes of mere robbery, and of 
robbery with violence offered to the person, so distinct in them- 
selves, were distinguished by written laws, and were made punish- 
able, the one with death, and the other with transportation. The 
effect would be the same with respect to the punishments, but by 
ho means the same with respect to the mode of trial. Because 
if the law had considered tfcem as distinct offences, it would be 
the province of the jury to decide whether the circumstance of 
.aggravation, which altered the nature and description of the crime, 
did or did not exist j whereas in the present system, it is the judge 
alone on whom that important office is devolved, llie fact of 
violence may in his opinion' be established, though the jury may 
have withReld all credit from the witness who swore it. That 
fact has probably not been investigated with the same accuracy 
as the other parts of the case, because it is to constitute no part 
of the finding of the JHiy. It is in truth altogether immaterial to 
the verdict which they have to pronounce, which is merely whether 
the prisoner be guilty far not guilty of the robbery. The tame 
observation may be made upon every other circumstance of aggra- 
vation which decides the fate of convicted criminals: the judge 
necessarily acts upon hid own opinion of the evidence by which 
these circumstances are supported, and he sometimes proceeds 
upon evidence not given in open court, or under the sanction of 
an oath. 

With all the objections, however, which there are to this mode 
of administering justice, it has long prevailed, and consequently 
it has many defenders. Among those there is none whose argu- 
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ments deserve more attention than Dr.Paley, not -so much on 
account of the force or ingenuity of, those arguments, as of the 
weight which they derive from the respectable name of the writer 
who uses them. Every thing that is excellent in the works of 
such a man, renders his errors, where he falls into error, only the 
more pernicious. Sanctioned by his high authority, they are re- 
ceived implicitly as truths by many persons who, if they met with 
them in a writer of inferior merit or reputation, would not fail to 
canvass them, and to detect their fallacy. 

1 Dr. Paley sets out by observing,* that " there are two methods 
" of administering penal justice. The first assigns capital punish- 
" ment to few offences, and inflicts it invariably ; the second 
" assigns capital punishment to many kinds of offences, but in- 
" flicts it only upon a few examples of each kind."+ This im- 



• Priii. of Moral Polit. Phil, vol. ii. p. 281. 17th edit. 

1 t The whole of the passage in Paley, here commented on, is in theJbllowing 
words: 

" There are two methods of administering penal justice. 

" The first method assigns capital punishments to few offences, and inflicts 
it invariably. 

" The second method assigns capital punishments to many kinds of offences, 
butinflicts it only upon a few examples of each kind. 

" The latter of which two methods has been long adopted in" this country, 
where, of those who receive sentence of death, scarcely one in ten is executed. 
And the preference of this to the former method seems to be founded in the 
consideration, that the selection of proper objects for capital punishment, 
principally depends upon circumstances, which, however easy to perceive in 
each particular case after the crime is committed, if is impossible to enumerate 
•r define before-hand ; or to ascertain, however, with that exactness which is 
requisite in legal descriptions. Hence, although it be necessary* to fix, by 
precise rules of law, the boundary on one side, that is, the limit to which the 
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plies that there are only two methods of administering penal 
justice, and that a government has only to choose between in- 
variably and inflexibly inflicting death in all cases in which the 
law has appointed it as a punishment; or giving to its magistrates 
that wide discretion which we find them invested with in ths 
country. A terrible alternative indeed k would be, if govern- 
ments were really reduced to it. But it is very inaccurate to 
represent these as the only methods of administering penal justice. 



punishment may be extended, and also that nothing less than the authority of 
the whole legislature be suffered to determine that boundary, and assign these 
rules ; yet the mitigation of punishment, the exercise of lenity, may, without 
danger, be intrusted to the executive magistrate, whose discretion will operate 
upon those numerous unforeseen, mutable, and indefinite circumstances, botfi 
of the crime and the criminal, which constitute or qualify the malignity of each 
offence. Without the power of relaxation lodged in, a living authority, either 
some offenders would escape capital punishment, whom the public safety 
required to suffer; or some would undergo this punishment, where it was 
neither deserved nor necessary. For if judgment of death were reserved for 
one or two species of crimes only, which would probably be the case, if that 
judgment' was intended to be executed without exception, crimes might occur 
of the most dangerous example, and accompanied with circumstances of heinous 
aggravation which did not fall within any description of offences that the law 
had made capital, and which consequently could not receive the punishment 
their own malignity and the public safety required. What is worse, it would 
be known before-hand, that such crimes might be committed without danger 
to the offender's life. On the other hand, if, to reach these possible cases, the 
whole class of offences to which they belong be subjected to pains of death, 
and no power of remitting this severity remains any where, the execution of the . 
laws will become more sanguinary than the public compassion would endure, or 
than is necessary to the general security. 

" The law of England is constructed upon a different and a better policy. 
By the number of statutes creating capital offences, it sweeps into the net 
every crime, which under aoy possible circumstances may merit the punishment 
•f death: but when the execution of this sentence comes to be deliberated 
upon, a small proportion of each class are singled out, the general character, 
or the particular aggravations of whose crimes, render them fit examples of 
public justice. By this expedient -few actually suffer death, whilst the dread 
and danger of it hang over the crimes of many. The tenderness of the law 
cannot be taken advantage of. The life of the subject is spared, as far as the 
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It may be, and in most countries it is, so administered, that in 
general the punishment assigned by the law is inflicted, but in rare 
instances it is remitted by the clemency of the executive magis- 
trate; in other words, generally die law is executed, and the 
non-execution of it forms an exception to that general rule. It 
may be, and in some countries it has for many years been, so 
administered, that death has not in any case been inflicted because 
sot in any case appointed by the law. , 



necessity of restraint and intimidation permits, yet no one will adventure upon 
the commission of any enormous crime from a knowledge that the laws have not 
provided for its punishment. The wisdom and humanity of this design furnish 
a just excuse for the multiplicity of capital offences, which the laws of England 
are accused of creating beyond those of other countries. The charge of cruelty 
is answered by observing, that these laws were never meant to be carried 
into indiscriminate execution; that the legislature, when it establishes its 
hist and highest sanctions, trusts to the benignity of the crown to relax their 
severity as often as circumstances appear to palliate the offence, or even as 
often as those circumstances of aggravation are wanting, which rendered this 
rigorous interposition necessary. Upon this plan it is enough to vindicate the 
lenity of the laws, that some instances are to be found in each class of capital 
crimes, which require the restraint of capital punishment; and $at this 
restraint could not be applied without subjecting the whole class to the same 
condemnation. 

" There is, however, one species of crimes, the making of which capital, 
can hardly, I think, be defended, even upon the comprehensive principle just 
now stated ; I mean that of privately stealing from the person. As every 
degree of force is excluded by the description of the crime, it will be difficult 
to assign an example, where either the amount or circumstances of die theft 
place it, upon a level with those dangerous attempts, to which the punishment 
of death should be confined. It will be still more difficult to shew, that with- 
out gross and culpable negligence on the part of the sufferer, sacb examples can 
ever become so frequent, as to make it necessary to constitute a class of capital 
offences, of very wide and large extent. * 

« The prerogative of pardon^* properly reserved to the chief magistrate. 
The power of suspending the laws is a privilege of too high a nature to be 
committed to many hands, or to those of any- inferior officer in the state. The 
king also can best collect the advice by which his resolutions should be 
governed; and is at the same time removed at the greatest distance from the 
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" The preference of that method/' which is adopted in 
England, " to the other, seems," he says, " to be founded in the 
" consideration, that the selection of proper objects for capital 
u punishment principally depends upon circumstances which, 
" however easy to perceive in each particular case, after the 
" crime is committed, it is impossible to enumerate or define 
" beforehand ; or to ascertain, however, with that exactness 
" which is requisite in legal description." If this representation 
be correct, this is a discretion which never can be exercised by 
any known or certain rules ; for the same rules which would 
govern the exercise of the discretion, might determine and fix be- 
forehand the different gradations of offence, and the correspond- 
ing gradations of punishment. Not only, therefore, according to 
Dr. Paleyy is this discretion necessary, but it must necessarily be 
exercised in the most arbitrary manner. But why, it may well 
be asked, cannot circumstances, which are of such a nature that 
they are to determine whether a man shall suffer death or not, be 



influence of private motives. But let this power be deposited where it will, 
the exercise -of it -ought to be, regarded, not as a favour to be yielded to 
solicitation, granted to friendship, or, least of all, to be made subservient to 
' the' conciliating or gratifying of political attachments; but as a judicial act, 
as a deliberation to be conducted with the same character of impartiality, 
with the same exact and diligent attention to the proper merits and circum- 
stances of the case, as that which the judge upon the bench was' expected to 
maintain and shew in the trial of the prisoner's guilt. The questions, whether 
the prisoner be gulity, and whether, being guilty, he ought to be executed, are 
equally questions of public justice. The adjudication of the latter question is 
as much a function of magistracy, as the trial of the former. The public 
welfare is interested in both. *£he conviction of an offender should depend 
upon nothing but the proof of his guilt, nor the execution of the sentence upon 
any thing beside the quality and circumstances of his crime. It is necessary 
to the good order of society, and to the reputation and authority of government 
that this be known and believed to-be the case in each part of the proceeding. 
Which reflections show, that the admission of extrinsic or oblique considera- 
tions, in dispensing the power of pardon, is a crime in- the authors and advisers 
of such unmerited partiality, of the same nature with that of corruption in a * 
judge." 
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* 

pointed out prospectively and particularized in written laws ? Being 
easily perceived after the act has been done, it cannot be difficult 
to express them in words before the act is committed. It is as 
easy, to say in the form 'of a law, that whoever does such an act, 
attended with, such circumstances, shall suffer death, as to say in 
the form of a sentence, that because an individual named has done 
such an act, attended with such circumstances, he shall suffer 
death. Dr. Paley seems to assume that it b indispensably 
necessary that proper objects for capital punishment should be 
selected by those to whom the administration of justice is in- 
trusted* Whereas, in truth, the only proper objects of capital 
punishment are those who have committed acts which the public 
security requires should be punished with death, and all who have - 
done such acts, are the proper objects of such punishment. The 
laws should be so framed, that upon none but those can death be 
inflicted ; or in other words, that capital punishment should never 
be resorted to but where the public security requires it. There 
needs no selection of objects for punishment, in those . who 
administer, the law : the law itself has made the selection. If 
there is to be any selection by those who administer the law, it 
ought to be a selection of the few to whom mercy i& to be ex- 
tended, and not of a few on whom punishment is to fall, 

" Hence/ 9 he continues, " although it be necessary to fix by 
" precise rules of law the boundary on one side, that is, the limit 
" to which the punishment may be extended/ 9 — But, in truth, 
the boundary on the side of severity is fixed by nature, not by law. 
With the life of the offender, all human power over him must 
necessarily cease; the legislature, therefore, which authorizes the- 
magistrate to take away a subject's life, cannot be said to have 
fixed a boundary which his severity cannot exceed. When the 
learned author, therefore, observes, that it is necessary to fix by 
rules of law the boundary on one side, one can only conjec- 
ture that he meant, that it is necessary to fix by rulea of law, ill 
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what cases this unbounded discretion of its magistrates may be 
exercised.* 

€€ The exercise of lenity," he says, u may, without danger, 
u be intrusted to the executive magistrate/' Without danger, 
perhaps, of being too often exercised; but with great danger in 
such a system as be is defending, that of " laws never meant to be 
u carried into indiscriminate execution, but whose severity the 
" legislature trusts will be relaxed as often as circumstances of 
u aggravation are wanting in the crime, n f with very great danger, 
that it may not be exercised sufficiently often. The magistrate 
who has the power of exercising this lenity, has also the power of 
not exercising it, and the non-exercise of it, is, let it be remem- 
bered, nothing less than inflicting death. 

" Whose [a. e. the magistrate's] -discretion will operate upon 
" those numerous unforeseen, mutable, and indefinite chrcum* 
" stances, both of the crime and the criminal, which constitute 
" or qualify the malignity of each offence.'' The circumstances 
then, according to this writer, ,upon which a criminal's life is to 
dejtend, are of such a nature, that they cannot be foreseen, fixed, 
or defined, and yet it is in respect of those circumstances that the 
forfeiture of his life is to be exacted. It is not for the offence 
described in the law, but for an unforeseeable indefinable crime, 
that he suffers death ; and yet the very writer who approves of 
this, and justifies it, has himself told us, but a few pages before, J 
that " the end of punishment is the prevention of crimes/' and 
that " that which is the cause and end of the punishment, ought 
" to regulate the measure of its severity." 



• It is, indeed, .not a little surprising, that this same author should in other 
parts of his work have said, p. 207, " In the infliction of punishment, the power 
" of the crown, and of the magistrate appointed by the crown, is confined by 
" the most precise limitations.** 

t P. 285. % P. 974— tfS. 
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" Withqut the power of relaxation lodged in a living authority/' 
Dr. Paley adds in the passage I am commenting on, " either some 
" offenders would escape capital punishment whom the public 
" safety required to suffer, or some would undergo that punish- 
" ment where it was neither deserved nor necessary." — What the 
public safety requires is, that crimes should be prevented by the 
dread of death, whenever the dread of a less evil will not be 
efficacious. In no other way can the public safety require the 
death of any individual. For with respect to the mischief which 
the individual himself might do, it may always be guarded against 
by secure imprisonment ; the real question therefore is, whether 
the exercise of this power of relaxing the law is better calculated 
to prevent crimes, ,tban the constant and regular execution of, 
known laws ; and it is a question which one would suppose could 
hardly be of difficult solution, for those who think with Dr. Paley, 
that " the certainty of punishment ,is of more consequence tha* 
" the severity."* 

« *_ 0] . S ome would undergo that punishment where it was 
M neither deserved nor necessary/' By this distinction it should 
seem, that in the opinion of this writer, the punishment of death 
is sometimes deserved when it is not necessary, and is sometimes 
necessary when it is' not deserved. This distinction, however) 
seems to be founded upon the most erroneous notions of criminal 
law. It is upon the ground of necessity alone, that the inflicting 
death as a punishment can ever be justified. What, indeed, are 
the ideas which this writer means to. convtey by the terms 
" deserving this punishment, 9 ' and by those of *" meriting the 
" punishment of death," which he uses in the following page, it 
is extremely difficult to conjecture. One would suppose, indeed, 
that he' entertained some vague notion of " the satisfaction of 
" justice/' or of " the retribution of so much pain for so much 
" guilt/' if be had not himself formally, at the outset of his 
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dissertation upon crimes and punishment, protested against such 
being in any case " the motive or occasion of human punish- 
" ment ."* 

The evil, it seems, to be guarded against, is that of the punish- . 
inent of death being sometimes inflicted where it is neither 
deserved or necessary. Now, in whatever sense these words be 
used, it is most certain, that that evil still must continue where 
the exercise of lenity is to depend upon human, that is, upon 
fallible judgments. We know almost with certainty of some 
cases, that if they were submitted to the discretion of two different 
individuals, one would be for exercising lenity, and the other for en- 
forcing the law, each acting from the best of motives, each satisfied 
that he had conscientiously, discharged his duty, the one by execut- 
ing the law, the other by extending mercy ; and who shall presume 
to Bay which of them has " suffered an offender to escape capital 
" punishment, whom the public safety required to suffer ;" and 
" which has inflicted that punishment where it was neither 
u deserved nor necessary ?" 

" If judgment of death," continues Dr. Paley, " were reserved 
" for one or two species of crimes only, which would probably 
" be the case if that judgment were intended to be executed 
" without exception ; crimes might occur of the most dangerous 
" example, and accompanied with circumstances of heinous 
" aggravation, which did not fall within any description of 
" offences that the law had made capital, and which consequently 
" could not receive the punishment their own malignity and the 
" public safety required." Undoubtedly if it were intended that 
the laws should be executed, we should not in an age which 
persuades itself that humanity is amongst its peculiar characteris- 
tics, see the punishment of death affixed to so long a catalogue 
. of crimes as • appears in the English statutes ; but yet no reason 



•P. #3. 



Digitized by 



Google 






SHOP-LIFTING AND CANAL BILLS. 33 

can be assigned, as long as death is retained in our law as a punish- 
ment, why it should not, in laws meant to be rigorously executed, 
be the appointed punishment for crimes " of the most dangerous 
" example, accompanied with circumstances of heinous aggra- 
" vation." What danger could there possibly be that we should 
lessen the power of inflicting punishment on crimes of most 
dangerous example, accompanied with circumstances of heinous 
aggravation, by striking out of the statute book the acts which 
inflict death on the crimes of privately stealing to the value of five 
shillings in a shop, of stealing forty shillings' worth of property in 
a dwelling-house, or of stealing cloth from bleaching grounds? 

" What is worse," he adds, " it would be known beforehand 
" that such crimes might be committed without danger to the 
" offender's life." If this be an evil, it is an evil that the law 
should be known, or that there should be any law at all ; for 
unknown laws are the same as non-existing laws. It is a necessary 
consequence of knowing what actions are punishable by law, that 
it should also be known what a man may do without fear of 
punishment; and it is not a little extraordinary, that in a country 
in which men have been accustomed to think that one of the 
greatest political blessings they enjoyed, was, that they lived in 
the security which known and certain laws afforded them, we 
should be told by a writer of such high character and such extra- 
ordinary merit as Dr. Paley, that it is a good that laws be not 
known, because if known, they might be evaded. 

Undoubtedly it would, be a great mischief if actions dangerous 
to the public safety could be committed with impunity, and much 
more, if, in the language of this writer, " men could adventure . 
" upon the commission of enormous crimes from a knowledge 
" tnatthe law had not provided for their punishment."* But 
what must be the character of that code of laws which leaves 
enormous crimes without punishment provided for them ? and 

1 " n il ' ■ i I || I, , i n . 
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what other remedy is there for this evil than that which Dr. P&ley 
himself recommends, when he reprobates the use of acts of 
attainder and bills of pains and penalties? " Let the legislature, 
" admonished of the defect of the laws, provide against the com- 
" mission of future crimes of the same sort. ,,# 

The terms, " enormous crimes/' and " heinous aggravations," 
are of so vague and indefinite a nature, that it is not possible to 
ascertain with accuracy in what sense they are here used; but 
understanding them in their .common and popular acceptation to 
mean actions of great moral depravity, it is not easy to understand 
how the punishment of them is secured by the system which Dr. 
Paley defends. On the one hand, it is not at all evident how the 
stealing privately in a shop, or the stealing from bleaching 
x grounds, or the stealing of sheep, can under any circumstances 
be considered as an enormous crime, or accompanied with heinous 
aggravations : and on the other it must be admitted, that sangui- 
nary as our law is, numerous as are our capital offences, wide, to 
use Dr. Paley's own metaphor, wide as the penal net is spread, 
there are many acts of the greatest moral depravity for which 
neither the punishment of death nor any other punishment of 
great severity is provided. A guardian who has defrauded his 
ward of the property with which he was intrusted for her benefit, 
and who has besides seduced her and turned her out upon the 
world a beggar and a prostitute; a man who being married, has 
concealed that fact, and having gained the affections of a virtuous 
woman, has persuaded her to become his wife, knowing at the 
same time that the truth cannot long be concealed, and that when- 
ever disclosed it must plunge her into the deepest misery, and 
must have destroyed irretrievably all her prospects of happiness in 
life ; has surely done that which better deserves the epithet of 
enormous crime, accompanied vgkh heinous aggravation, than a 
butler who has stolen his master's wine. It is not a great many 
years ago since an attorney made it a practice, which for dome . 

* P. *39. 
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time he carried on successfully » to steal men's estates fry bringing 
ejectments, and getting some of bis confederates to personate the 
proprietors, and let judgment go by default, or make an ineffectual 
defence ; the consequence was, that be was put into possession by 
legal process, and before another ejectment could be brougtit, or 
the judgment could be set aside, be had swept away the crops, and 
every thing that was valuable on the ground. If for this any 
punishment be provided by law,* it is one far less severe than for 
the crime of petty larceny. That any of the actions which I have 
mentmed, merit the pmiinhiBuil of death, I certainly do mt 
affirm. I have no criterion, and the learned author has furnished 
me with none by which to determine how death is deserved ; but 
I am sure that stealing a few yards of ribbon or of lace in a shop, 
is an offence for below them in the scale of moral guilt. 

" On the other hand, if to reach these possible cases, the 
" whole class of offences to which they belong, be subjected to 
" the pains of death, and no power of remitting this severity 
" remains any where, the execution of the law will become more 
" sanguinary than the public compassion would endure, or than 
" is necessary to the general security." This is an argument to- 
prove that a power of pardoning ought to exist somewhere,f hut 



* Perhaps under the notion of conspiracy this might be indictable, bat 
certainly under no other. 

/ t So much is Dgr. Paley an advocate for a discretionary power in the punish* 
ment of offences, that he justifies imprisonment for debt on principles of penal 
law, and seems to think, that as no discretion is Ukely to be so weU informed, 
so vigilant, or so active, as that of the creditor himself, he is properly by the 
law of England both judge and party. " Consider it," he says, " as a public 

* punishment, founded upon the same reason, and subject to the same rules 
" as other punishments, and the justice of it, together with the degree to 
** which It should be extended, and the objects upon whom it may be inflicted, 
« will be apparent * * * * * The only question is, whether the pouisbmeat be 
« properly placed in the hands of an exasperated creditor : for which it may be 
" seid, that these frauds are se subtile and versatile, tint nothing but a dis- 

* cretienary power can overtake them,uod that no discretion is likely to be so 

* well iaf ormed, so vigilant, or soactbe, as that of the creditor. w Prin. of 
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that is a proposition which has not been disputed, and which has 
really no application to the question whether the English system 
be better or worse than that which prevails in other countries. 
The supposition, that there is no other alternative than that of 
excluding the power of pardon altogether, or preserving such a 
code of laws that pardons must necessarily be much more frequent, 
even in the proportion of ten to one, than die execution of the 
law, exists only in the imagination of this writer; and. yet his 
whole defence of the present prevailing system is founded -upon 
this supposition. 

" The law of England is constructed upon a different policy." 
Not the law of England, but ike practice which in the adminis- 
tration of criminal law prevails in England. A practice which 
is in truth an almost continual suspension and interruption of 
the law. 

" By the number of statutes creating capital offences; it 
" sweeps into the net every crime; which under any possible 
" circumstance may merit the punishment of death." If this be 
effected at all, it certainly is not by the number of statutes that hi 
is effected. One single act, taking away die benefit of clergy 
from all felonies, would have done this much more effectually 
than a multitude of statutes, some applying to the different articles 
which may be stolen, and others to the different places in which 
the crime may be committed. But, independently of this obser- 
vation, it is really very difficult to collect die meaning of this 
passage; admitting; that the stealing of a sheep or a horse, may, 
under- some possible circumstances, merit the punishment of 



Mor. and Pol. Phil. vol. 1, p. 163, 164. It is true that Paley does not state this 
directly as his own opinion, but from the whole context it is fairly to be in- 
ferred that it is an opinion of which he does not disapprove; and yet if im- 
prisonment for debt is to be justified on the ground of punishment, it should 
be observed, that in this respect it differs from the punishment of all other 
crimes, that a pdwerof pardoning exists no where but in the offended creditor. 
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death, how are we to comprehend that there are no possible circum- 
stances that imagination can suggest, which would make the stealing 
of a hog or an ox deserving of the same fate ? It must, too, greatly 
astonish one, that any person who had possessed himself of the 
catalogue of capital offences to be found in our law, long as it is, and 
who had reflected upon the actions which take place even in the or- 
dinary intercourse of mankind, could ever have affirmed, that there 
was no apt of gross immorality, or highly injurious to society, which 
might not by the present existing, law of England be punished with 
death, or which, in the language of this writer, is not swept into the 
net. There is nothing surely in this sentence that any one can ap- 
prove, unless it be the happy choice of the metaphor. None indeed 
could have been found, which could have more forcibly described 
the situation of a man, who, taking his notion of law from what he 
sees executed, and therefore thinking that the offence which he 
had committed could only subject him -to imprisonment or trans- 
portation, finds to his surprise that he has forfeited his life. I 
remember, hearing a person, who had been present at a trial, 
describe the astonishment which was expressed in the language, 
and painted in the countenance of a wretch, who was convicted of 
stealing his master's wine, at finding that the sentence pronounced 
upon him was that of death, or to use the language of Paley, at 
finding himself inextricably entangled in the fatal net. Fatal in- 
deed it was to him, for the judge left him for execution. 

" When the execution of this sentence comes to be deliberated . 
" upon." — It should be observed,' that with the exception of 
prisoners tried at the Old Bailey, these are not the joint delibera- 
- tions of a council, or even the consideration of different cases by 
the same individual, who would, probably, be always governed by 
the same principles, but the separate deliberations of different 
individuals, having no cominon ride or standard to refer to, all, 
indeed, equally impressed with the importance of their duty, and 
actuated by the same desire to discharge it properly, but having 
each his own peculiar notions of the^general character or par- 
ticular aggravations of each offence. 
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" A small proportion of each class are singled out, the general 
u character or the peculiar aggravations of whose crimes render 
" them fit examples of public justice. 09 But where the general 
character of die crime is such as to render it a fit example of 
public justice, how can the necessity for the exercise of this dis- 
cretion exist? The general character of a crime surely cannot 
be considered as one of those " circumstances which it is tra- 
" possible to enumerate or define beforehand," or even which 
cannot be " ascertained with that exactness which is requisite in 
" legal description/' and yet it is upon the supposed existence of 
circumstances easy to be noted after the crime has been com- 
mitted, but impossible to be beforehand defined, that the writer's 
defence of this system is principally founded. 

In what indeed consists the difficulty of marking out in general 
laws, the peculiar aggravations of crime which ought to be at- 
tended with aggravation of punishment, Dr. Paley has left alto- 
gether unexplained ; and, indeed, a little farther on,* as if to con- 
vince his readers that there is really no difficulty in die case, he 
himself enumerates the several " aggravations which ought to 
« guide the magistrate in the selection of objects of condign 
" punishment* " These," s he says, " are principally three, 
u repetition, cruelty, and combination ; w " in crimes," lie adds, 
" which are perpetrated by a multitude or by $ gang ; it is proper 
" to separate in the punishment, the ringleader from his followers, 
" the principal from his accomplices, and even the person who 
" struck the blow, broke the lock, or first entered the house, 
" from those who joined him in the felony." Every one of the 
aggravations here, enumerated, is undoubtedly as capable of being 
clearly and accurately described, in written laws, and as proper 
to be submitted to the decision of a jury, as the crimes themselves. 

The reason, indeed, which Dr. Paley gives for considering die 

\ * 
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circumstances which he last mentions as aggravations which 
ought to determine the fate of convicts, shews in the strongest 
possible light the necessity of their being stated in written laws. 
It is "mot," he says, " so much on account of any distinction in 
" the guilt of the offenders, as for the sake of casting an obstacle 
" in the way of such confederacies, by rendering it difficult for 
" the confederates to settle who shall begin the attack, or to find 
" a man amongst the number willing to expose himself to greater 
" danger than his associates." Now, for this selection of 
offenders for severer punishment to produce the effects which are 
here pointed out as its objects, it is indispensably necessary, not 
only that the selection should be constantly and invariably governed 
by die aggravations here enumerated, but that this should be made 
known to the public, and such a constant, invariable, and notori- 
ous practice can be secured by no other means than by laying it 
down as a certain and inflexible rule in a public law. That all, 
or that even a majority of the judges, exercise the tremendous 
discretion with which they are invested, upon the principles here 
stated by Dr. Paley, I am sure no one will pretend. That any 
one of them has adopted these principles is what I have never 
heard, and yet it is only by the principles being known, that the 
practice can effectuate its end. 

* 
" By this expedient," he proceeds, " few actually suffer death, 

" whilst die dread and danger of it hang over the crimes of 
" many." r the chance of it, he should rather have said, hangs 
over the crimes of many. For the dread of punishment to 
prevent crimes, punishment must as nearly as can be effected, be 
the certain consequence of committing them. Whereas, all that 
is done by the administration of penal justice, m that method 
which Dr. Paley declares to be the best, is to make the punish- 
ment of death the possible, but by no means the probable conse- 
quence of the crime. The dread that the offender may have the 
ill fortune to be the one who suffers^ and not among the nine con- 
victed offenders who escape, will undoubtedly have some, but it 
will be but a feeble, influence, towards die prevention of offences. 
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" The wisdom and humanity of this design furnish a just ex- 
" cuse for jthe multiplicity of capital offences which the laws of 
" England ate accused of creating beyoncl those of Other coun- 
" tries/' It is really not a little surprising, that in this peculiar 
mode of administering criminal law in England, an apology should 
be found for the great " number of our statutes creating capital 
" offences." One would have imagined that one advantage of 
such a system, by which it is left to those who exercise the law to 
discriminate and to find out the circumstances which are to 
characterize, to extenuate, or to aggravate offences, would be, 
that the laws being extremely general, might be few in number, 
and simple and concise in their enactments. If we had adopted 
a system directly contrary to that which is unhappily established 
amongst us; if, in our anxiety to secure such important objects, 
as that no life should be destroyed of which the public safety did 
not require the sacrifice, and that that sacrifice should always be 
exacted where it really was necessary, we were to frame laws 
which should distinguish accurately the general character of 
different offences, and enumerate all the peculiar aggravations 
with which they might be attended, and should leave unforeseen 
and unnoticed no human action which was dangerous by its ex- 
ample, or heinous in its circumstances, we might indeed have a 
good excuse to offer for the multiplicity of our penal laws. 

" The charge of cruelty," continues Dr. Paley, " is answered 
" by observing, that these laws were never meant to be carried 
" into indiscriminate execution; that the legislature, when it 
" establishes its last and highest sanctions, trusts to the benignity 
" of the crown to relax their severity as often as circumstances 
" appear to palliate the offence, or even as often as those circum- 
" stances of aggravation are wanting which rendered this rigorous 
" interposition necessary. Upon this plan it is enough to vindi- 
" cate the lenity of the laws, that some instances are to be found 
" in each class of capital crimes which require the restraint of 
" capital punishment; and that this restraint could not be applied 
" without subjecting the whole class to die same condemnation." 
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It may well bt doubted whether this be a satisfactory answer to 
the charge of cruelty. To subject by law ten men to the 
punishment of death, because one of them has, in die opinion of 
the legislature, deserved it, or,, to speak more properly, has done 
that which makes it necessary to the public safety that his life 
should be sacrificed, and then " trust to the benignity" of the 
magistrate to discover the nine, against "whom it was " never 
u meant that the law should be carried into execution :" to have 
no better security for the proper execution of this most important 
office, than the benignity of the magistrate, and to afford him no 
light to guide him in the exercise of that benignity, is after all a 
very cruel conduct in those who are the makers of the law. The 
severity of our statutes is, it seems, to be relaxed, whenever those 
circumstances of aggravation are wanting which render so rigorous 
an interposition necessary ; and yet the legislature is totally silent 
as to those aggravations. It omits any mention of the circum- 
stances, without which its law is, not to have the force of law. 
The legislature means that death shall be inflicted only in a given 
case, and it carefully avoids saying what that case is. While it 
openly denounces death for a certain crime, it really means that 
death shall be inflicted only if die guilt of some additional crime 
is added to it, and instead of particularizing that additional guilt, 
it leaves it to those who are to execute the law, first to imagine 
what the legislature meant, and then to discover those undescribed 
circumstances in each particular case. , 

When this author tells us that the particular instances which 
require the restraint of capital punishment, could not be subjected 
to that restraint, without, at the same time, subjecting to it all the 
other offences which fall under the same class, but which do not 
require it, he assumes the very point which it was incumbent on 
him to prove. But even if, for th£ moment, we concede to 
him, that which is the matter in dispute, how can this afford any 
justification of our sanguinary laws, unless, indeed, we are to 
reverse what has been considered as a maxifh of criminal juris- 
prudence, and to say that it is better that ten men who do not 
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deserve* death should suffer it, than that one who has deserved it 
should escape.f 

In this short passage there is another important point taken for 
granted, which long has been,- and still is, a matter of much con- 
troversy; namely, that in each class of capital crimes, there are 



* It can hardly be necessary to apologize for the use of this word, or to shew 
that it is hot here liable to the objection made ta it as used by Paley. 

t The maxim that it is " better for ten guilty persons to escape than for one 
innocent man to suffer," is mentioned with approbation by Mr. Justice Black- 
stone,* bat is contested by Dr. Paley. " If by better," he says, " be meant 
<< that it is more for the public advantage, the proposition I think cannot be 
" maintained. The security of civil life, which is essential to the value and the 
" enjoyment of every blessing it contains, and the interruption of which is 
" followed by universal misery and contusion, is protected chiefly by the dread 
u of punishment.** By the dread of punishment, it is true, but of punishment 
as a consequence of guilt, not of punishment falling indiscriminately on those 
who have not, and on those who have, provoked it by their crimes. The 
security of civil life is undoubtedly the first object of all penal' laws; but by 
nothing can that security be more grievously interrupted than by the innocent 
suffering for the crimes of the guilty.. It should seem from the ariimid ver- 
sions of Dr. Paley, that he imagined that those who have adopted this maxim, 
treat the escape of ten guilty persons as a trivial ill, whereas, they deem it an 
evil of very great magnitude, but. yet one less destructive of the security and 
happiness of the community, than' that one innocent man* should be put to death 
with the forms and solemnities of justice. , ■ 

s 

" The misfortune," continues Dr. Paley, " of an individual, for such may 
" the sufferings, or even the death of an innocent person be called, when 
" they are occasioned by no evil intention, cannot be placed in competition 
u with tins object." He here speaks of the sufferings and privations endured 
by the victim, as if they were the only evils resulting from the punishment of 
the innocent He overlooks entirely the mischiefs which arise from the con- 
sideration, that the most perfect innocence, and the most implicit submission 
to the laws cannot afford security to those who possess the one, and practise the 
other.' He leaves- altogether out of his consideration that disrespect for the 
tribunals which is the necessary consequence of so terrible a failure in the 
administration of justice. He does not reflect how much the effect of example 

must 
• Com. b. iv. qu. 27. ' b Prin. of Mor. and Pol. Phil. vol. n. p. 310. . 
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some instances to be found which require the restraint of capital 
punishment. Let us take, by way of example, the crime of 
privately stealing in a shop to the value of five shillings. It is the 
opinion of many, that no instance ever occurred of that crime 
which rendered it a fit subject of capital punishment. The cir- 
cumstances, indeed, which induced the legislature to make this 



must be weakened by men being taught from what they have themselves 
witnessed, that the wretch, whom they see consigned to punishment, may he in 
the highest degree unfortunate, and in no degree guilty. He does not take 
into his account the hopes which the punishment of an innocent man ever affords 
to the guilty, by placing in so striking a point of view, the fallibility of our 
tribunals : and by shewing how uncertain it is that punishment will be the conse- 
quence of guilt. Could the escape of ten of the most desperate criminals have 
ever produced as much mischief to society, as did the public executions of 
Calas, of D'Anglade, or of Lebrun? The state of insecurity in which men were 
placed by some of these fatal errors in the administration of justice in France, 
is strongly exemplified by the saying of a man of considerable eminence in that 
country, who declared, that if he were accused of stealing the, towers of Notre 
Dame, he would consult his safety by flight rather than risk the event of a 
trial, though the crime imputed to him was manifestly impossible. 

Dr. Paley goes on to observe, " that courts of justice should not be <feterred 
" from the application of their own rules of adjudication, by every suspicion 
" of danger, or by the mere possibility of confounding the innocent with the 
" guilty." And in this observation every body must agree with him. If 
courts of justice were never to inflict punishment where there was a possibility 
of the accused being innocent, no punishment would in any case be inflicted. 
In those instances in which the proof of guilt seems to be most complete, the 
utmost that can be truly affirmed of it is, that it amounts to a very high proba- 
bility : no truth, that depends on human testimony, can ever be properly said 
to be demonstrated. Human witnesses may utter falsehood, or may be deceiv- 
ed. Even where there have been a number of concurrent and unconnected 
circumstances, which have appeared inexplicable upon any hypothesis but that 
of the accused being guilty, it has yet sometimes been made evident that he was 
innocent. Nay, in some instances where men have borne evidence* against 
themselves, and have made a spontaneous confession of the crimes imputed to 
them, not only they were not, but they could not be guilty, the crimes confessed 
being impossible. With the wisest laws, and the most perfect administration ' 
. of them, the innocent may sometimes be doomed to suffer the fate of the guilty* 
for it were vain to hope, that from any human institution, all error can be 

excluded. 
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offence capital, the facility with which it may be committed, and 
the supposed necessity of protecting by such severity industrious 
tradesmen in the exercise of their calling, make it hardly possible 
that it should be committed under any peculiar aggravations. 
The legislature has in this case marked out what the policy which 
suggested the measure induced it to consider as aggravations; 



excluded. Yet these are consideration* which are calculated very strongly to 
Impress upon courts of justice, not indeed that they " should be deterred from 
' the application of their own rales of adjudication," but that they should use 
the utmost care and circumspection in the application of those rules*; that in 
a state of things where they are so liable to error, they cannot be too anxious 
to guard against it, and that if it be a great public evil, as it undoubtedly is, 
that the guilty should escape, it is a public evil of much greater magnitude, that 
the innocent should suffer. It should be recollected too, that the object of 
penal laws, is the protection and security of the innocent ; that the punishment 
of the guilty is resorted to only as the means of attaining that object. When, 
therefore, the guilty escape, the law has merely railed of its intended effect ; 
it has done no good, indeed, but it has done no harm. But when the innocent 
become the victims of the law, the law Is not merely inefficient, it does not 
merely rail of accomplishing its intended object, it injures the persons it was 
meant to protect, it creates the very evil it was to cure, and destroys the 
security it was made to preserve. 

" They ought rather," continues Paley, " to reflect, that be who mils by a 
* mistaken sentence, may be considered as railing for his country, whilst he 
" suffers under the operation of those rules, by the general effect and tendency 
" of which the welfare of the community is maintained and upheld." Nothing 
is more easy than thus to philosophize and act the patriot for others, and to 
arm ourselves with topics of consolation, and reasons for enduring with forti- 
tude the evils to which, ndt ourselves, but others are exposed. I doubt, 
however, very much, whether this is attended with any salutary, effects. In- 
stead of endeavouring thus to extenuate and to reconcile to the minds of those 
who sit in judgment upon their fellow-creatures so terrible a calamity as a mis- 
take in judicature to the injury of the innocent, it would surely be a wiser 
part to set before their eyes all the consequences of so fatal an error in their 
strong but real colours. To represent to them, that of all the evils which can 
beral a virtuous man, the very greatest is to W condemned and to suffer a 
public punishment as if he were guilty. To see all his hopes and expectations 
r frustrated ; all the prospects in which he is indulging, and the pursuits which 
he is following, for the benefit, perhaps, of those who are dearer to him than 
himself, brought to a sudq>n close; to be torn from the midst of his family ; 

to 
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that the theft was committed privately, that it was in a shop, and 
tint the thing stolen is of five shillings value. What, to follow 
the spirit of the law, can possibly be considered as aggravations? 
Are they that the shop was very much frequented, and was 
crowded with customers ; that the theft was committed with such 
extraordinary address as to elude the utmost vigilance ; or that the 



to witness the affliction they suffer ; and to anticipate the still deeper affliction 
that awaits them: not to have even the sad consolation of being pitied; 'to see 
himself branded with public ignominy; to leave a name which will only ex- 
cite horror or disgust ; to think that the children he leaves behind him, must, 
when they recal their father's memory, hang down their heads with shame; to 
know that even if at some distant time it should chance that the truth should be 
made evident, and that justice should be done to his name, still that his blood 
will have been shed uselessly for mankind, that his melancholy story will serve 
wherever it is told, only to excite alarm in the bosoms of the best members of 
society, and to encourage the speculations for evading the law, in which wicked 
men may indulge. 

Let us represent to ourselves the judges who condemned Calas to die, 
apologizing for their conduct with the reasoning of Paley. Admitting that it 
was a great misfortune to the individual, but none to the public, and that even 
to the individual the misfortune was greatly alleviated by the reflection, that 
bis example would tend to deter parents in future from embruing their hands 
in the blood of their children, and that in this instance the sufferings of the in- 
nocent would prevent the crimes of those who had a propensity to guflt. 
With what horror and disgust would not every well formed mind shrink from 
such a defence ! 

When we are weighing the evil of the punishment of one .innocent man 
against that of the impunity of ten who are guilty, we ought to reflect, that 
the suffering of the innocent is generally attended in the particular instance with 
the escape of the guilty. Instances have, indeed, occurred like that which I have 
already mentioned of Calas, where a man has been offered up as a sacrifice to 
the laws, though the laws had never been violated: where the tribunals have 
committed the double mistake of supposing a crime where none had been com- 
mitted, and of finding a criminal where none could exist These, however, are 
very gross, and therefore very rare examples of judicial error. Jn most cases 
the crime is ascertained, and to discover the author of it is all that remains for 
investigation ; and in every such case, if there follow an erroneous conviction, a 
two-fold evil must be incurred, the escape of the guilty, as well as the suffering 
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property stolen was of a value very greatly beyond that which \% 
mentioned in the statute? Surely no person can contend that 
any one of these circumstances can make such an alteration in the 
offence, that with it the crime should be punished with death, and 
without it, should be subjected to a slighter punishment. Least 
of all can the value of the property stolen be such an aggravation ; 
because the law was intended to afford a protection to tradesmen, 
in instances where they could not exert a sufficient vigilance for 
their own protection; but in articles of considerable value, they 
are bound to exert that vigilance. To such au instances we may 
apply the language which Paley has applied to another, " it will 
" be difficult to shew, that without gross and culpable negligence 
u on the part of the sufferer,, such examples can ever become 
" so frequent as to make it necessary to constitute a class of 
u capital offences of very wide and large extent."* In truth, 
none of these circumstances have, I believe, been considered by 
any of the judges as sufficient aggravations to warrant their 
suffering this cruel law to be executed. ' It has been executed, 
indeed, in instances where the offenders were of very bad character, 
had been tried and acquitted for other and much more heinous 
crimes, or had set up a false, defence, and produced witnesses to 
prove it; yet these, are all circumstances fofeign to the object 
of the legislature in protecting retail trades, and fall not within 
any of the principles which Dr. Paley has upon this subject 
endeavoured to establish., 

u The prerogative of pardon is properly reserved to the chief 
" magistrate. The power of suspending the laws is a privilege 



of the innocent. Perhaps amidst the crowd of those who are gazing upon the 
supposed criminal, when he is led out to execution, may be lurking the real 
murderer, who, while he contemplates the fate of the wretch before him, 
reflects with scorn upon the imbecility of the law, and becomes moreliardened, 
and derives more confidence in the dangerous career upon which he has entered. 

• P. 286. 
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* of too high a nature to be committed to many hands/ or to 
" those of any inferior officer in the state. The king also can 
" best collect the advice by which his resolutions shall be 
" governed." Those who to every attempt at improvement are 
accustomed to oppose a panegyric on our law and constitution, 
frequently adopt a course which is very convenient for their 
purpose. As theory and practice are often upon these subjects 
very dissimilar, and are sometimes in direct opposition to each 
other, they select ibr .the, topic of their encomium whichever 
they can represent in the most favourable light ; and of this we 
have Jiere a very remarkable instance. In every thing which 
Dr. Paley has hitherto said, it i^ the established practice, a 
practice which alters and almost supersedes the written law, 
which he has been vindicating; but now he suddenly takes an 
opposite course, and holds up to our admiration a part of the 
constitution which exists in theory, but is almost abrogated in 
practice. In every county of England but - Middlesex, and in 
every part of Wales> this privilege of suspending the laws, high 
as it is, is exercised, not by the chief magistrate, but by subordi- 
nate officers in the state, apd without the assistance of that best 
advice which the king can collect. It is true that they exercise 
this privilege in the name of the king, in whose name too they 
administer the law: pand if this fiction is to be resorted to, it may 
be said with as much truth, that the king decides causes, and tries, 
prisoners, as that he exercises his power of suspending the laws. 

" But let this power be deposited where it will, 9 adds Dr. 
Paley, " the exercise of.it ought to be regarded as a judicial act; 
" as a deliberation to be conducted with the same character of 
" impartiality, with the same exact and diligent attention to the 
" proper merits and circumstances of the case, as that which the 
" judge upon the bench was expected to maintain and' shew in 
" the trial of the prisoner's guilt. , The questions, whether the 
" prisoner be guilty, or whether, being guilty, he ought to be , 
" executed, are equally questions of public justice. The adjudi- 
" cation of the latter question is as mu£h a function of magistracy 
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44 as the trial of the former. The public welfare is interested 
" in both. The conviction of an offender should depend upon 
" nothing but the proof of his guilt; nor the execution of the 
" sentence upon any thing besides the quality and circumstances 
" .of his crime." Nothing can shew in a stronger point of view 
the defects of the system which Dr. Paley defends, than this single 
passage. He here imposes upon tile judges duties which it is 
impossible for them to discharge. If, indeed, he had contented 
himself with saying, that this suspension of the law ought never 
to be a favour '* yielded to solicitation or granted to friendship, 
" or made subservient to the conciliating or gratifying of political 
" attachments/' no person could have disputed his doctrine, 
though many might have Wondered that he had thought it 
worth while to state what was so obvious ; but when he goes 
on to say, that it must be considered as a judicial act, or as 
the adjudication of a question of public justice, he really deals 
with the judges no less hardly than the Egyptian tyrant did with 
the children of Israel, when he commanded them to make bricks, 
but withheld from them the materials with which they were to 
be made. A judicial act is the application of an existing law to 
facts which have been judicially proved : but where is the law of 
which the judge, in the exercise of this power, is to make the 
application? Or how can it be said that diere has been judicial 
proof of facts, for which the criminal has never been put upon 
his trial, which have never been submitted to a jury, and upon 
which, consequently, a jury has come to no decision? * 

Of aH the duties, indeed, which a judge has to discharge, the 
exercise of this discretion must be the most painful. It is true 
that there are no duties, however awful, no situation, however 
difficult, with which long habit will not render the best of men 
familiar ; but if we represent to ourselves a judge newly raised to 
th^t eminence, just entering upon the circuit, and become for 
the first time the arbiter of the lives of his fellow-creatures, we 
shall be able to form to ourselves some idea of die difficulties he 
has to encounter, and of the anxiety which he must necessarily 
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feel. Sworn to administer die law, he is at the flame time the 
depository of that royal clemency which is to interrupt its execu- 
tion. In danger of obstructing die due course of justice on the 
one hand, or of refusing mercy to those who have a fair claim to 
it on the other, he finds no rules laid down, or principles esta- 
blished by the legislature, to guide his judgment. He must fix , 
for himself the principles and the rules by which he is to act, at 
the same time that he is to apply them and bring them into action* 
and yet he cannot but be aware, that the principles which he shall 
adopt will probably not be those of his successor, who will have 
maxims of justice and of mercy of his own, but which cannot 
possibly be foreseen ; and at the same time he must know that it 
is nothing but a uniformity of practice which can make the exer- 
cise either of severity or of lenity useful to the public. In such a 
state of embarrassment, it is, that he is called upon to decide, and 
upon his decision the life of an individual depends ; nay, upon 
the decision of a single case may depend the lives of many indi* 
viduals. The clemency he shews, though it spares the life of a 
single convict, may be the means of alluring others to the com- 
mission of the same crime, who from other judges will not meet 
with the same lenity. The execution of a severe judgment may 
be the means of procuring impunity to many other criminals, by 
inducing the prosecutors to shrink from their duty, and jurymen 
to violate their oaths. 

From the foregoing observations it should seem, that the jaws 
which it is proposed to repeal, cannot well be defended as part of 
a general system of criminal jurisprudence. Taken by them- 
selves, it seems still more difficult to justify them. They are of 
such inordinate severity, that, as laws now to be executed, no 
person would speak in their defence. * They have, indeed, by a 
change of circumstances, become far more severe than they were 
when originally passed. Not to dwell on the circumstance of 
their severity having increased just in the proportion that the value 
of money has diminished, the state of the criminal law in other 
respects, at die time when these laws were enacted, afforded an 
excuse for passing them which has long, ceased to exist. 
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- When, in the reign of King William, the benefit of clergy was 
taken away from the crime of privately stealing in a shop, goods 
of the value of five shillings, that offence was already punishable 
capitally on all but those who could read. The statute had no 
other effect, therefore, than to place men, whose crime was ag- 
gravated by the education which they had received, upon a level 
with those who had to urge, in extenuation of their guilt, the 
deplorable iguorance in which they had been left by their parents 
and by the state. 

The same observation cannot, indeed, be made on the act of 
the 12th Anne, which relates to stealing money or goods in a 
dwelling-house : but when it passed, only seven years had elapsed 
since the adoption of the law/ which extended the benefit of 
clergy to the illiterate, as well as to those .who could read : and 
men who had been accustomed to see ignorant persons convicted 
capitally, for stealing what was of the value only of thirteen- 
pence, in any place, or under any circumstances, could not have 
thought it an act of great severity, to appoint death as a punish^ 
ment for stealing in a dwelling-house property of the value of 
forty shillings. 

' It is sufficient, however, to say of those laws, that they are net, 
and that it is impossible that they should, be executed ; and that 
instead of preventing, they have multiplied crimes, the very 
crimes they were intended to repress, and others no less alarming 
to society, perjury, and the obstructing the administration of 
justice. 

« 
But although these laws are not executed, and may be said, 
therefore, to exist only in theory, they are attended with many 
most serious practical consequences. Amongst these, it is not the 
least important, that they form a kind of standard of cruelty, to 
justify every harsh and excessive exercise of authority. Upon all 
such occasions these unexecuted laws are appealed to as if they 
were in daily execution. Complain of die very severe punishments 
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which prevail in the army and the navy, and you are told that 
the offences, which are so chastised, would by the municipal law 
be punished with death; When not long since a governor of one 
of the West India islands was accused of having ordered that a 
young woman should be tortured, hfs counsel said in his defence, 
that the woman had been guilty of a theft, and that by the laws of 
this country her life would Jiave been forfeited. When, in the 
framing new laws, it is proposed to appoint for a very slight trans- 
gression a very severe punishment, ^the argument always urged in 
support of it is, that actions, not much more criminal, are by the 
already existing law punished with death. So in the exercise of 
that large discretion which is left to die judges, the state of the 
law affords a justification for severities, which could not other- 
wise be justified. When for an offence, which ia very low in the 
scale of moral turpitude, the punishment of transportation for 
life is inflicted, a man who only compared the crime with the 
punishment, would be struck with its extraordinary severity ; but 
he finds, upon inquiry, that all that mass of human suffering 
which is comprised in the sentence, passes by the names' of 
tenderness and mercy, because death is affixed to the crime by a 
law scarcely ever executed, and, as some persons imagine, never 
intended to be executed. 

For the honour of our national character — for the prevention 
of crimes — for the maintenance of that respect which is due to 
the laws, and to the administration of justice — and for the sake of 
preserving* the sanctity of oaths — it is highly expedient that these 
statutes should be repealed. 

Mr. Windham^ I do not rise with any intention to resist 
the introduction of the measure proposed by my learned and 
honourable friend. I certainly concur with him in thinking, 
that it would be extremely, proper to revise many of our laws, 
especially those laws by which the lower elates are almost 
solely affected: laws of tfris description, originating in a spirit of 
law-making* in a certain legislandi cacoethes peculiar to our 



Digitized by VjOOQIC 



M LARCENY FROM DWELLINGS. 

times/ have been passed with too much facility: and too much 
power has been given, too great a latitude of discretion has been 
intrusted to inferior magistrates. It was upon this principle that 
I, during the last session, opposed a bill, which I am sorry to 
hear is to be renewed in the present session. (Probably alluding 
to Lord Erskine's bill against cruelty to animals.) Laws are too 
hastily proposed, and too easily carried, when they affect only die 
lower classes,: those with whom gentlemen in this house have 
not so much sympathy as with others ; those " whose friend the 
world is not, nor the world's law." But against the whole doctrine 
of my learned friend, against bis attacks upon the venerable Dr. 
Paley, I must protest. My learned friend must know that it is 
utterly impossible to avoid placing discretion in some tribunals, and 
what tribunals are so proper as the judges of the land, in whom 
my learned and honourable friend thinks that confidence ought 
«ot to be placed. Of Dr. Paley's work upon Mora] Philoso- 
phy, it is scarcely possible to speak with praise appropriate to its 
merits. It does not, indeed, contain any thing new ; but it has 
collected and placed truths in such a familiar and pleasing form, 
as to insure the approbation of the intelligent, and to prevent 
the unenlightened from being misled. I have ever considered 
this work to be a great national blessing : its principles are irre- 
fragable : and the attempt which has just been made to im- 
pugn them, can only tend to confirm their strength. 1 shall this 
night content myself with requesting gentlemen to read, before we 
meet again, the excellent observations upon criminal law made by 
this celebrated divine ; and to judge for themselves. 

The Solicitor General. It is not my intention to oppose the 
introduction of the bills, but I must enter my protest against 
many of the principles of my honourable and learned friend which 
seem to form the basis of his motion. My honourable and 
learned friend may possibly have alluded to me in his observation 
that there are some persons adverse to all innovation, whether 
productive of good or pregnant with evil. (No, no, no.) I am 
ready to admit, that I long have, that I nctw do, aad*I ever shall, 
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view all innovations on established systems with a jealous eye* 
I am proud to confess that I am an enemy to the opposition 
of theoretical speculation to practical good. Whether they are 
die doctrines of Dr. Smith or of Dr.Paley, or of any other specu- 
lative writer, I shall always be extremely cautious how I agree to 
alterations in ancient practices, which, although attended with 
some evils, may, upon the whole, be preferable to incurring the 
risk of acting upon new and untried theories. But I am not, 
therefore, averse from all improvement. Because I cannot 
assent to principles which have a tendency to overturn the whole 
system of the criminal law of the country, and to excite odium 
and discredit upon the judges and the administration of our law, I 
am not an enemy to all improvement Our laws may labour 
under some defects from which no human laws, framed with 
human imperfections, ever can be exempt. My learned and 
honourable friend is desirous to cut up by the root all discretion 
in the judges and to trust iC to juries : but it is utterly impossible 
to avoid giving a discretionary power, and where can it be so 
properly placed as in the hands of the judges. We cannot have 
angels to execute the laws, and men must be subject to the frailties 
incident to human nature. Even if capital punishments were to 
be abolished, except for treason and murder, there must still be a 
discretionary power given in cither cases. The inconsistency of 
the present motion is too obvious to escape observation. My 
honourable and learned friend, at the very moment when he 
proposes to destroy all discretionary power, desires that the 
judges may be empowered to inflict a discretionary punishment 
when the punishment of death is abolished : and he proposed to 
substitute transportation, although he has given notice of an in- 
tention to propose the abolition too of this punishment. Am. I 
to be considered an enemy to all improvement because I look 
with jealousy upon measures fraught with consequences so in- 
jurious. 

My honourable and learned friend has said, that crime is 
increased by the relaxation of the law. (Hear ! hear !) I have 
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never heard this, nor, existing as this opinion does in imagination/ 
do I believe that it in reality exists : and, even if I am in error, if the 
greatest punishment qgainst some classes of offences is seldom 
enforced, yet it must be remembered that the power to inflict it 
imposes a salutary terror against the perpetration of crime. 
I make these observations, not with any intention to oppose the 
motion, but solely from the conviction that such principles as I 
have this night heard stated, ought not to pass unnoticed. 

Mr. W. Smith. The speech of the honourable and learned 
gentleman who has just sat down, appears to me to be, in the 
main, so irrelevant to the question now before the house, that I 
shall confine myself to his misrepresentations of the remarks 
made by my friend who has brought forward -Abe present im- 
portant motion. The cry of the danger attendant upon all inno^ 
vation, of the jealousy with which all attempts to reform ought 
to be watched, of salutary theories and injurious practice, has 
been so often heard, that its repetition, not very interesting from 
its novelty, cannot be expected to prevent the fair examination 
of any plan submitted to the consideration of the legislature. 
If ever there were a case where this cry of dangerous theory 
'should be disregarded, it is the present case. My honourable 
and learned friend, to whom the country is indebted for the 
agitation of this question, has proceeded with that caution which 
w&s to be expected -from him. He has not advanced a step 
without facts to warrant all his conclusions. He is not misled 
by. any of these wild, extravagant, and visionary schemes of 
theoretical perfection at which the learned Solicitor General 
seems to be so alarmed : but his reasoning is founded on facts, 
on statements returned to this house, and now lying upon your 
table. It is not by amusing the house with these old cries 
against theory, but by answering these statements of facts that I 
shall be satisfied. The object of my learned friend is to repeal 
those laws where the punishments are so disproportioned to the 
crimes,. as to prevent the execution of the law; and by* enacting 
milder punishments, to diminish crime by the certainty of their 
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execution. lUs the learned gentleman opposite construes into 
a plan for overturning the criminal law of the. country. The 
foundation of the motion made by my honourable and learned 
friend rests upon the statements returned to the house, by which 
the* inconvenience of the present practice seems to be demon- 
strated. Unable to meet these facts, the learned gentleman 
has indulged himself in general declamations, applicable, not to 
the present motion, but against all amelioration of laws, which 
being, as he says, practically good, ought not, aa, he thinks, to be 
made- better. - 

. The Solicitor General. In explanation of my objections to 
the principles laid down by my honourable and learned friend, 
in which I have been misunderstood ; I hope it will be remem- 
bered, that my observations were cautiously confined to these 
principles, and that they did not extend to the motion now before 
the house, which I never intended to oppose. 

The Chancellor of the Exchequer. The honourable gentle-r 
man who rose, as he said, solely for the « purpose of correcting 
what he termed the misrepresentation of the statement made by 
my honourable and learned friend who brought forward this 
motion, has been hurried by his laudable anxiety into the com* 
mission of the offence which he is so desirous to rectify : for he 
has either most strangely misunderstood, or most unintentionally 
misrepresented the whole argument of my honourable and learned 
friend, the Solicitor General, with whose reasoning I have no , 
hesitation in saying that I entirely concur* That the English law, 
notwithstanding these theoretical speculations, is not practically 
sanguinary, cannot be more satisfactorily demonstrated than from 
the statement made by the honourable and learned gentleman who 
has* occasioned the discussion of this question, and who will be the 
last person to suppose that the practice is, not a part, or indeed the 
very essence of the law. - He has informed the house that, after a 
careful examination of the various documents upon the table, it ap- 
pears that the punishment of death has been inflicted only upon one 
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out of seven thousand eight hundred offenders. Can there be a 
stronger illustration of the practical humanity of our law, or of the 
anxious tenderness with which die discretion so property intrusted 

. to die crown is exercised* A discretion which, with as much 
respect as my learned friend for the -trial by jury, I should 
lament to stee transferred from the bench to a tribunal formed 
of men, who, frodi their education and habits of life, competent 
as they are to judge of the subjects now submitted to their 
consideration, appear to me to be ill calculated for the minute 
investigations which are necessary in the dispensations of mercy. 
Investigations so intricate, and frequently turning upon such 
nice, such imperceptible points, that, in the instances adduced 
this night by the honourable and learned mover of the debate, 

. the motives by which his Majesty's advisers have been influenced 
seem to have escaped the acuteness with which he is accustomed 
to examine all subjects that appear to him to have a tendency 
to promote the welfare of mankind. The honourable gentle- 
man, in confirmation of his theory, has lamented, in the case of 
the fowl-stealers, that different punishments were inflicted by 
different judges, upon two persons convicted of the same offence; 
and he has intimated his disapprobation of the conduct of his 
Majesty's advisers upon a late execution for a murder committed 
in a duel* So different is appearance and .reality, so different is 
theoretical evil and practical good, that I am sure, upon reflec- 
tion, the honourable gentleman will see the probable propriety 
of the apparent injustice of inflicting different punishments upon 
two persons convicted of the same offence. Does it require 
any sagacity to discover that this punishment may well, have 
been authorized, either by the different shades in the same 
offence, or by the real relative guilt of the two criminals; of 
whom one may have been an inexperienced youth, misled by the 
artifices of his companion, an old and hardened offender. With 
respect to the late execution to which allusion has been made, 
I cannot be so unmindful of the feelings of the surviving relatives 
of that unfortunate person, as to dilate upon the imputation ; nor 
so unjust to myself, or disrespectful to the house, as to be 
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wholly silent: It will, 1. trust, be sufficient for me to-assure the 
house, that the warrant for that execution was signed lifter the 
most distressing and anxious deliberation, and with die hope, 
if possible, to discover that the law ought not to take its course* 
These hopes were vain. The law of the land was violated by an 
act which die law, as it is called, Of honour, would have itself 
condemned. The warrant was signed with a deep consideration 
of the misery of the individual, but from* a sense of an afflicting^ 
duty due to. die community. I cannot conceal the pain which I 
feel in hearing observations unexpected from th? candour of, the 
learned gentleman, and which, if he had troubled himself to have 
inquired, he would have learnt, were unfounded. The warrant 
was not signed hastily : it would, I will venture to say, have been 
sanctioned by my learned friend himself* This explanation I 
have thought due to myself, to the honourable gentleman, and 
to the house. I shall sit down, without pledging myself either 
to support or oppose the present measure, by merely saying, 
that I think a case has been made out which is so far deserving 
die consideration of the house as not to justify amj, opposition 
to the introduction of the bilk. , 

Sir &. Rofnilly. As the motion which I have had the honor 
to submit to the consideration of the house has not met with any 
opposition, I should not avail myself of the privilege, to which 
I, by courtesy, am- entitled, of rising to reply,, were 1 not desirous 
to assure my honourable friend who has just sat down, that be 
has totally misunderstood me; of which, upon reflection, I am 
sure he will be satisfied,— and were I not anxious to protect 
myself from the misrepresentation of my sentiments by my 
honourable friend near me, (Mr. Windham), and by an honour- 
able gentleman upon the opposite side of the house, (Solicitor 
General), who have thought proper to state that I have at* 
tacked die celebrated work of Dr. Paley ; that I have not 
been too respectful to ~ the Judges ; and who have expressed 
KheuLalann that the measures; now proposed to the legisature 
are pwt of a plan to overturn' the criminal law of the country. 
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, In discharge of my duty as a member of this house, I certainly 
shall never be deterred from freely stating my ..sentiments of 
opinions, which I conceive to be injurious, although these, 
opinions are sanctioned by the practice of centuries, or supported 
by the most venerable authorities. From such obedient unani- 
mity, from such attempts to destroy all free spoken truth,' I 
must dissent : but how the honourable gentleman can imagine 
that it was my intention to undervalue Dr. Paley, or that .my 
words have expressed any such intention, it is extremely difficult 
forme, when. I consider the enlightened. mind of my honourable 
friend who has made this accusation, to discover. I am .sure it 
will be in the recollection of the whole house that I anxiously 
endeavoured to express the respect which I unfeignedly feel for 
Dr. Paley ; and if my. real praise is to have as much value as my 
gupppsed censure, I am . sure it will not be forgotten, that 1 was 
not more sparing than my honourable friend in such praise of 
Dr. Paley, as it is in my power to bestow. I am not so un- 
mindful of the obligations which society owes to the labours of a 
a life devoted, as Dr. Paley 's was, to the duties of his calling, 
and the advancement of knowledge, as hastily to attack any 
f position which he has maintained. But I am too well aware of 
the infirmities of our nature to suppose, that such extensive specu- 
lations can be free from all mistake : and, whatever may be the 
imaginations of the honourable gentleman, if he do really .con- 
ceive that, when attempting to detect unavoidable errors, I am 
injuring the reputation of an author whose first wish must have 
been the advancement of truth, I shall content myself with the 
conviction, that I cannot better manifest my grateful respect for 
his memory than by endeavouring to prevent any error from being 
hallowed by his name. My honourable friend must not be 
supposed to be the , only admirer of Dr. Paley : I unite in his 
praise, and I. join also in the entreaty made by my honourable 
friend, that, before the discussion of these bilk, every gentleman 
who is interested in the investigation will read the remarks upon 
criminal law made by this so justly celebrated divine. 
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To the next charge I should be totally silent, were I to con* 
rider only the probable effect of such an accusation upon the 
minds of the learned judges themselves, to whom I have been 
supposed to have been wanting in respect. They will not be misled 
by such imputations. Imputations of which, from the conscious- 
ness of their own virtuous motives, they will have no suspicion ; 
and, from their habits of examining evidence before they assent, 
they will not place any reliance : — they would not condemn a 
stranger upon such a statement : I am proud to say that I have 
the happiness to be honoured with the friendship of some of the 
learned judges ; and I am sure they are all too well acquainted 
with me to imagine that I could for a moment be forgetful of the 
obligations which we all feel for the faithful discharge of the 
arduous duties of their situations, and for the pure administration 
of justice for which this country is so eminently distinguished. 
It is not to remove any impression upon their minds that I think 
it necessary to notice the extraordinary insinuations of my honour- 
able friend ; but I should wish my honourable friend himself Xo 
know that it is not disrespectful to suppose, that unanimity of opi- 
nion, upon the most intricate speculations into the motives of human 
action, is not to be expected from .$uiy judges, however enlightened 
and however virtuous, until they are wholly free from all the 
failings of man's nature. 

i 
It would be a waste of your time to reason uppn the suppo- 
sition of my honourable friend, that an alteration of the law for 
a particular species of larceny can be intended to overturn the 
criminal law of England. It is a common, and may be a con- 
venient "mode of proceeding; to prevent the progress of improve- 
ment, by endeavouring to excite the odium with which all attempts 
to reform are attended. Upon such expedients it is scarcely necessary 
for me to say, that I have calculated. If I bad consulted only my 
own immediate interests, my time might have been more profitably 
employed in the profession in which I am engaged. If I had 
listened to the dictates of prudence, if I had been alarmed by 

* 3 
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such prejudices, I could easily have discovered that the hope 
to amend law is hot the disposition most favourable for pre- 
ferment. I am not unacquainted with the best road to Attorney 
Generalships and Chancellorships : but in that path which my sense 
of duty dictates to be right I shall proceed ; and from this no mis- 
understanding, no 4 misrepresentation shall deter me. 

Lord George Gremille supported the motion. 

Leave was then given to bring in, 1st, A bill to amend the act 
of King William as to privately stealing in shops, warehouses, 
&c. to the value of 5s.; 2d, A bill to amend the act of Anne, as 
to stealing in a dwelling-house to the value of 40s.$ 3d, A bill to 
amend the Act of George II. as to stealing on % navigable rivers, 
&c. to the value of 40s. 

February 13, 1810. — Sir Samuel Romilly brought up die 
bills which he obtained leave to bring in on a former night, for 
repealing and amending the acts of William III. Queen Anne, and 
George II. relative to the punishment of the crime of privately 
stealing in dwelling houses, shops, barges, or vessels on die river. 

Before he should propose the second reading of the bills 
whicb he then brought in, it was his intention to bring forward 
a proposition respecting the transportation of convicts. 

The bills were then severally read a first time, and ordered to 
be read a second time on Monday next, (Feb. 19, 1810.) The 
bills were also ordered to be printed. 

Tuesday, February 90, 1810. — Sir Samuel Romilly moved 
7 to postpone to the 12th of March, the second reading of his three 
bills, viz. that on privately stealing, that on stealing in a dwelfing- 
" house, and that on canal robbery. Ordered accordingly. 

March 25, 18 10.— On the motion of Sir Samuel Romilly, the 
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bill for preventing privately stealing was read a second time, and . 
ordered to be committed this day se'nnight 

The Solicitor General, in not opposing the question in that 
instance, begged not to be understood either to adopt or oppose 
the measure, but wished merely to reserve himself to a future 
stage of the proceedings to state his sentiments upon it 

. Mr. Windham expr ess ed himself to the same effect 



The bills for preventing robberies, or privately stealing in 
dwelling-houses, and also on navigable rivers or canals, were read 
a second time, and ordered to be committed this day se'nnight 

April IS, 1810.— The privately steafing bill, the dwelling 
house bill, and the canal robbery bill, were severally committed, 
and the reports ordered to be received on Tuesday. 

May 2, 1810. — Sir Samuel Romilly moved the order of the 
day for the further consideration of the report upon the bill for 
stealing in a dwelling-house : some amendments were read and 
passed. 

On the question that the bill be engrossed — 

Mr. Herbert. " I rise with reluctance to oppose this mea- 
sure which has been submitted to the house by the honourable 
and learned gentleman : but I cannot, from respect to any genr 
tleman, withhold my dissent from a bill intended, as I conceive, 
to introduce a dangerous alteration in the criminal law of this 
country. Unpleasant as the task is, I feel it to be my duty to 
; these bills, and other bills of the same tendency, in every 
of their progress through this house. The object of these 
bills is to render offences hitherto capital, no longer so. As a 
friend to the old law, I find myself bound to resist such an alter- 
ation. It is not right that it should go forth to the public that 
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these bills have passed through this house, upon the supposition 
that the criminal law of England is defective. The arguments of 
the honourable and learned gentleman, specious as they are in 
theory, are erroneous in practice. Of this nature are all argu- 
ments founded upon the numbers who escape punishment; 
which, I am persuaded, may be ascribed to very different causes 
than to defect in the law of England. Deduct from the aggregate 
all those who are acquitted through the unwillingness of parties to 
prosecute ; through their avarice in declining the cost of prosecu- 
tion ; through their inability to defray the expense ; through the 
ingenuity of counsel, or by means of false witnesses ; and' from 
the peculiar nature of the trial by jury, which, amidst many ad- 
vantages,' has some faults, the number of those who evade the 
law will'be considerably reduced. The uncertainty, therefore, ought 
not to be ascribed to our law. But even allowing the statement to 
be correct, it would hardly be a fair way of considering the question: 
for, besides the list of those who have been convicted capitally, 
the list of those who have been punished in any way should be 
taken into account. There is a wide difference between any pu- 
nishment and total impunity. It is, sir, a principle universally 
acknowledged by all authors on criminal jurisprudence, that 
crimes should be punished not from revenge, but for example : 
punishment is not retrospective but prospective. , It is inflicted, 
not because crimes have been committed, but to prevent their 
future commission. This is the principle of the law of England ; 
it is the principle of the acts of Henry VIII. of Philip and 
Mary, and of the act of Elizabeth, which the honourable gentleman 
is desirous to repeal. By reading the preambles of these acts it 
will easily be perceived that I am borne out in asserting that the 
acts were passed, not in the spirit of revenge, but with the just 
and rational object of preventing crime by the influence of ex- 
ample. Such- having been the intention of the legislature, we 
ought to be cautious in mitigating penalties which were inflicted 
by the wisdom of our ancestors. Before we abolish existing 
punishments we ought well to consider how the deficiencies 
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whicn we may occasion can be supplied. ' If the punishments in 
use are not to be retained, what substitute will be recommended 
by the learned and honourable gentleman who is so desirous for 
their abolition? — Will he introduce the knout from Russia? I 
hope before this horrid expedient is adopted, there will be a 
careful examination of the evidence of those who have witnessed 
its infliction ; who are unanimous in declaring it is more horrible 
than death kself ? Will he, with Beccaria, recommend perpetual 
imprisonment? Is he desirous to revive the practice of nailing 
ears to the pillory ? Or would he resort to solitary confinement as a 
milder substitute ? Whether milder, whether more merciful or not, 
I am not disposed now to inquire; but I am convinced that there 
are many persons in this country who will contend to the last 
against such a system. I am proud to say that I am one of the 
number. Upon the whole it appears to me, and will I trust appear 
to the house, that, in the present state of society, our properties 
are preserved at the expense of as few lives as possible. I am 
sure that many offences are prevented by the terror of death ; and 
it is a language which I have often beard among the lower classes, 
that such a thing ought to be avoided, because it is a, " hanging 
matter." I do not wish, from the observation I have made of its 
effects, and the view I have of its principles, to alter the laws of 
England, or make any material changes in the criminal code. I 
will, therefore, second any person, who, agreeing with me in sen- 
timent, will move any amendment, tending to check the progress 
of the present bill. 

Sir J. Newport. — " If/ sir, I could entertain the opinion 
which has been expressed by the honourable gentleman .who has 
just sat down: if I could concur with him in thinking, that the 
ends of criminal justice, the prevention of crime, would be more 
effectually attained by severity than by certainty of p unishme ; 
I certainly should, with him, resist the introduction of the bill 
now before the house : but, as my sentiments are wholly differ- 
ent; as I am satisfied that certainty of punishment is far more 
efficacious than any severity which is sijbject to remissionund re- 
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taxation, I shall most cordially co-operate with my learned and 
honourable friend to whom we are indebted for the discussion of 
this important question. 

I have long been convinced that the criminal laws oP England 
require great amelioration : — an opinion in which I am much 
fortified when I reflect upon the sentiments of different authors on 
jurisprudence, and the uniform disapprobation of our system by 
all foreign nations. They, judging of our law as they see it in 
theory, invariably represeut k as sanguinary, and enacted by a 
people upon whom the mild spirit of Christian legislation has not 
moved. We know that in practice it does honour to the kindness 
of our national character. It is a system which in theory outrages 
humanity,, is in opposition to the general feelings of the civilized 
world, and is incapable of practical application. The theory of 
our law, and the practice of our nation are at direct variance 
with each other. Can 'there be stronger evidence of the neces- 
sity of a reformation ? a necessity which rests upon a principle so 
clear and indisputable, that it is now adopted as a maxim by 
every person who has reflected upon the subject. The principle, 
which can never be too often repeated, is, that, " the real ceir- 
" tainty of a lesser punishment will have more effect in deterring 
" from the commission of crime, than the imaginary terror of a 
" greater punishment which probably may never be inflicted." 

Instances of this occur daily ; and are, I make no doubts in the 
recollection of many gentlemen now present. To one, amidst 
many, I will request a moment's attention. Some years ago 
an act was passed in Ireland by which it was made a capital 
felony to cut down a tree by day or by night. A, gentleman who 
dedicated much of his property and most of his time to agricul- 
tural improvements; who had planted much, and was much 
attached to his plantations, was the first to rejoice at this addi- 
tional security to his property ; and having, before the act passed, 
suffered much from these depredations, he again and again de- 
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dared, that, in die event of detecting any offender, the law should 
be put in force. An occasion soon occurred. An offender was 
detected in the very act of destroying bis plantations ; and was 
committed for trial at the ensuing assizes. I well knew what my 
friend endured upon that occasion : — I bad the happiness of his 
friendship, and the honour of his confidence : — he was a man of 
the highest worth and of undaunted public spirit ; he never re- 
laxed in his resolution to enforce the law ; he prepared tct pro- 
ceed, and did proceed to the assize town ; but there his fortitude 
at last railed : he declared that, after the most agonizing delibe- 
ration, he could not reconcile to his notions of justice the pro- 
priety of being the cause of the untimely death of a fellow-creature 
for having cut down a tree. My worthy friend afterwards stated 
to me, that, great as he considered the injury to society in suffer- ' 
ing the criminal to escape with impunity, yet he could not be in- 
strumental in procuring his condemnation, even though the crown 
might remit the punishment. Such was the mode in which a man, 
far above the weaknesses likely in most cases to interfere, decid- 
ed. This, sir, is the way in which every man who possesses the 

common feelings of man's nature, must decide in cases where 
there is not any proportion between the crime and the punish- 
ment. But the baneful effects of severe laws is not confined to 
the minds of prosecutors alone. They have a sensible influence 
upon the offenders themselves, who calculate upon the chances of 
escape, from their knowledge that many of their companions have 
eluded the law, not only by the unwillingness of prosecutors to 
proceed, but by the dispositions of juries to decide, as it is 
called, in favour of mercy : — ought laws thus to remain a dead 
letter ? — ought this perjury, however it may be sanctioned by the 
motives, to b$ encouraged ? — The honourable gentleman, unmind- 
ful of the evil attendant upon this lenity of juries, has adduced it 
as an argument in his justification for opposing the Ijill, when it 
is one <tf the strongest reasons for supporting this salutary mea- 
sure. Every legislature should well consider the importance of 
not encouraging any relaxation of these moral obligations, upon 
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which the high feeling, the happiness, and the virtue of society so 
much depends. Perjury can never be justifiable, whatever be the 
motive; and of all perjury, that of a jury is most to be dreaded. 
The honourable gentleman has asked, what punishments are in- 
tended to be substituted for the punishment of death, which, in 
these cases, it is proposed to abolish : and he has triumphantly 
supposed that we must have recourse to the knoot of Russia, or 
to some species of torture. It is difficult for me to imagine that 
the honourable gentleman can indulge in any ill-timed levity upon 
a subject so interesting to every man : but it is more difficult for 
me seriously to conceive that the honourable gentleman can be 
desirous to impute to the benevolent author of this bill a wish to 
degrade our national character by recommending any species of 
cruelty to the legislature of this country. The true cause is not 
difficult to be discovered. If the honourable gentleman had at- 
tended to the observations which were made when leave was given 
by the house to bring in the bill; or if he had read the bill itself; 
he would have discovered that transportation, for a long or for a 
limited period; or imprisonment, either general or solitary; and 
each at the discretion of the judge, according to the circumstances 
of the case, were the punishments intended to be substituted : — 
solitary confinement, it has been said, may appear worse than 
death to a person who can be guilty of premeditated crimes. It 
cannot, if properly moderated, be in reality worse. He enters his 
cell abandoned to vice, an outcast from society : — he may turn 
from his wickedness and live : he may be restored to the society 
which he has injured : — but, whatever be the effects upon the in- 
dividual, the effects upon society cannot be mistaken. When 
death is inflicted, the example is momentary, and, possibly, injuri- 
ous : when the culprit is transported, the benefit to be derived from 
example is totally lost to- the community. v After a long and 
anxious investigation of the criminal code of this country, I am 
satisfied that it is too severe : that, if carried into effect, it would 
shock the minds of all men, even of those who are its most stre- 
nuous advocates; and that, if not intended to be carried into 
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effect, it ought not to continue part of the law of the land. I 
do, therefore, entirely agree with my honourable and learned 
friend, that capital punishments should, in many cases, be abo- 
lished ; and I ardently hope that he will persevere in bis career 
of humanity, without any further obstruction, until he has suc- 
ceeded in ameliorating the system ; in adapting the punishments 
to the several offences ; and in giving activity, effect, and certainty, 
to the laws, by giving them moderation. 

Mr. D. Giddy. — I beg leave to submit to the house the few 
observations that occur to me on this subject. I certainly agree 
with the honourable and learned gentleman in many of his pro- 
positions, although I cannot help thinking that the career of 
humanity upon which he has entered is likely to be too extensive. 
If it had been more limited and confined, I should have been 
happy in contributing, to the best of my ability, in forwarding, 
instead of obstructing his object. But I now feel it to be my 
duty to resist the alteration proposed by the present bill. I am 
not friendly to any great or violent changes. It ha$ always been 
my practice in this house to contend for a middle course between 
conflicting opinions : and to this course I shall adhere, although 
I am well aware that it is not the best mode to obtain distinction 
in the house, or admirers out of it :— but it is to assist in the 
advancement of utility, and not any hope of applause by which I 
ever have been, and trust I ever shall be, actuated in the discharge 
of my duties as a member of parliament. That the laws of 
England are, in some cases, too severe, is a proposition to which 
I readily assent : but, because they are in some cases too severe, 
it does not follow, either that they are all liable to this objection, 
or that they are deserving of censure in as many respects as the 
learned and honourable gentleman seems disposed to contend. 
The. arguments of the learned- and honourable gentleman appear 
to me to be twofold. — First, As to the discretion intrusted to 
the judges : and secondly, As to the relative effects of certainty 
and severity of punishment 
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Upon the topic of the discretionary power with which, by the 
laws of this country! our judges are intrusted, the lelurned and 
honourable gentleman has stated, hi his publication, that " the 
" boundary on the side of severity is fixed by nature/' and he 
wishes the law to fix a more precise boundary, rather than to 
suffer the limit to be defined by the discretion of the judges. I 
agree that the arbitrary part of punishment, ought, in many in- 
stances, to be more limited than we now find it : and I agree 
also, that, although perfection is a point which we can never rea- 
sonably hope to attain, yet we should endeavour in the science of 
legislation, as in every other science, to Approximate to it: — but 
is this to be effected by transferring discretion from the bench to 
the jury box? If I could be satisfied that juries were competent 
to sift and examine all the minute circumstances, and finer shades 
qf $ach case brought before them, so as to be enabled to decide, 
according to their real merits, I should not have any objection to * 
leave juries in possession of a full discretion. But when it is con- 
sidered from what description of persons juries are usually chosen, 
it most be obvious, to every unprejudiced mind, that they will be 
more liable than the judges to fall into error. In stating my 
sentiments upon this question, I have no wish to shelter myself 
from any construction by which the use of my expressions may be 
perverted. I have no fear in adding, that, in my view of the 
subject, a certain degree of arbitrary discretion is necessary, is 
absolutely essential in all administrations of justice : and, taking 
every thing into consideration, I have no hesitation in saying, that 
the discretionary power unavoidably exercised in the administra- 
tion of the criminal law of England cannot be better vested than 
it now is in the judges of the land. 

As to the effects of certainty and severity of punishment, a 
proposition might be stated, almost with mathematical precision, 
that the prevention of crime, from this source, varies in a com* 
pound ratio of the severity of punishment, and the certainty of. that 
punishment being inflicted: — and, if this severity and certainty, 
vary, according to some inverse law with respect to each other, 
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it is indisputable that the increase of severity may so far 
decrease the certainty as to diminish the aggregate upon which 
die prevention depends. Attention is always to be paid to this 
ratio : but it may safely be adopted as a general principle, that 
the punishment should, increase with the difficulty of detection. 
Without trespassing upon the time of the house by entering into 
a minute application of this principle in any of the more heinous 
offences, I will confine myself to the single instance of sheep- 
stealing. Considering the manner in which sheep are, and must 
be fed on extensive downs; their exposure to depredation, and 
the difficulty attendant upon the detection of this class of depre- 
dators : and considering how much the sustenance and clothing of 
the people depend upon this useful animal, I cannot J>ut think 
that, whatever alterations may be introduced in other parts of our 
law, sheep-stealing should continue to be punished capitally. 

Icannotsitdownwithoutentering my protest against any extensive - 
alteration of our law : I look up with respect to our law, but am 
not such an idolater of the system as not to be convinced that it 
is capable of many useful alterations, many salutary reforms : but 
I have long been convinced that any reformation to be useful 
must be made in detail ; and, so long as I entertain this opinion, 
1 must oppose any attempt to attain en masse what, in my view, 
can only be gradually attained. But, sir, I am not an enemy to 
reform. AHhough I have not reflected as much as I should 
wish upon the bill against shop-lifting, my present views of it ace 
far more favourable than of the bill now before the house. I am 
convinced that much good may be done ; and particularly, in ap- 
portioning the punishment, attention should be paid to all circum- 
stances of aggravation or mitigation : such, for instance, as the 
case of actually forcing the door, or striking the Mow, facts at 
present noticed in proclamations, but omitted in the statutes. By 
such expedients the commission of aggravated crimes may be di- 
minished ; and, when any plan of this nature is submitted <o the 
legislature, it shall have my cordial co-operation ; but, for the 
reasons which I have stated, I must oppose the present bill. 
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Mr. Windham, — In considering the system proposed by my 
honourable and learned friend, which, respecting him as I do, I 
cannot but view as part of a plan to overturn the criminal law of 
the country, it will, I am satisfied, save much time, if, before we 
suffer ourselves to be lost in admiration of the superstructure that 
has been raised, we stop for a few moments to examine the 
foundation upon which it stands. It is assumed as an axionp not 
to be controverted, that the perfection of criminal legislation 
consists in an invariable, an inflexible execution of the offender 
the instant his guilt is established to the satisfaction of the tri- 
bunal by which he is tried. It is assumed as an axiom that, 
when a verdict of guilty is pronounced, the execution of the sen- 
tence ought to follow as a necessary consequence : and, under the 
expression of " certainty of punishment/' it is assumed as an 
axiom, that the permission of any discretion is a mistake of un- 
enlightened times, which, in these times of reform, ought to be 
rectified. From this doctrine, founded upon the very rational 
supposition, that it is extremely easy to lay down certain aqd 
precise rules, applicable to every particular case, I shall venture 
to dissent : and although, by this presumption, I may incur the 
censure of modern reformers, I shall derive some consolation 
from the consciousness that my sentiments are sanctioned by the 
approbation of all the legislators of antiquity, and by the practice 
of all civilized society. The legislators of antiquity calculated, 
erroneously I presume, upon the variety and subtlety of human 
action ; and, labouring under another error, they supposed, that 
from the utmost foresight of human legislators not being able to 
adapt laws to every case, discretion became unavoidable. Mo- 
dern legislators, convinced of their* own Omniscience, are fully 
able to provide for every possible contingency ; with them discre- 
tion is useless ; and the words pardon and mercy, are, for the 
sake of humanizing our national character, to be abolished : but 
not with my consent, or without my having protested against such 
inconsiderate alterations. 

As the whole of die reasoning of my learned and honourable 
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friend is contained in a pamphlet with which he has favoured the 
public, and which I now hold in my hand ; I will, with the in- 
dulgence of the house, (Hear ! hear !) state what appear to me 
to be the errors into which, from a desire to do good, my learned 
friend has 1 fallen. 

. This pamphlet opens with a declaration, that, " There is pro- 
" bably no other country in the world in which so many, and so 
'.' great a variety of human actions are punishable with loss of life 
" as in England." The consequence to be deduced from this 
is not, however, that the laws themselves are severe; for although 
the laws may be many, it is scarcely necessary to observe, that the 
punishments may be few. In the same manner in Dr. Johnson's 
northern tour, a Scotchman desirous to prove the abundance of food 
in that part of the island, told him that eight eggs might be had for a 
penny: " that/' said the doctor, " is by no means a conclusive 
? argument of their cheapness ; for, though eggs may be many, 
'.' . pence may be few." Indeed that no inference with respect to 
the severity of our laws can be deduced from their number, the 
honourable gentleman is himself aware, when, in die next sen- 
tence, be. says, " These sanguinary statutes, however, are not 
" carried into execution." This statement does, however, fairly 
put in issue the question before the house : for .the whole question 
turns upon one consideration, — whether, instead of a system by 
which general, terror is excited, and, from the exercise of discre- 
tion in the. execution of the law, the execution is restricted: 
another system ought to be adopted, by which the law should be 
invariably and inflexibly executed. 

.. The advocates for a system by which the law is to be invari- 
ably and inflexibly executed, must have recourse to definition : and 
how can we define with precision, when -the description must 
necessarily be general. Things, when taken individually, may be 
distinguished : but a description of the species, sufficient to dis- 
tinguish it from all other things, is a task attended with more dif- 
ficulty/ A circle, when presented to the eye, is obvious ; so is 
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an ellipsis, an oblong, and every other figure differing from * 
straight line : but, under a general description of these figures, 
it would be difficult to distinguish others, which approached to 
rnan^, and yet did not belong to either. The difference of indi- 
vidual persons is easily known from a variety of facts : their being 
tall, their being thin or fat: and yet how can we so define as to 
lay down the proportion of these qualities by which all persons 
may be distinguished. How would my honourable friend describe 
homicide so as to delineate an offence which ought to include 
every case that ought to x be punished, and not exclude any case 
deserving of punishment ? To be sure a distinction may easily be 
drawn between excusable homicide and murder. Every person 
perceives a difference between the act of a man who kills another 
for his purse, or way-lays him from revenge, and the act of two 
men who have been together in a public-house, where, in the 
course of their conversation they quarrel, and one of them, greatly 
provoked, takes up the pewter pot and kills the other : but if I 
am asked, whether this hasty act is murder or manslaughter t 
must I not know all the circumstances in which it originated, and 
with which it was attended ? and can any definition describe alt 
these circumstances i or near as any definition may readi, ought 
not some latitude of discretion to be intrusted to the executive 
magistrate i I remember an instance, some years ago, where a 
man being provoked in a shop, immediately went over the way 
and returned, with a knife, and swore that, if an; one pro- 
voked him again, he would run the knife into him. Another 
quarrel ensued, he stabbed his antagonist in the belly, and his 
bowels came out. How ought this to have been decided ? I felt ' 
at the time, and I now know what my opinion would be : but if 
I recollect right, he was acquitted by the jury. These, and a 
thousand other instances which might be adduced, must shew that » 
every single case must rest upon the circumstances with which it 
is attended. This must be left to discretion or to definition. If 
the system of definition be introduced, a single hair may save die 
most atrocious offender. Precise definition is impossible : modi 
must be left to the juries and to the judges of the land :— it k 
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impossible to work well by machines :— there are machines in this 
town to make pens ; I have never been able to write with them : 
and, if an attempt be made at this perfect operation by law, it 
will soon be discovered that some of the wheels are defective. 1 
cannot but wonder that this obvious difficulty has escaped the vi- 
gilance of my learned and honourable friend : who, if he will 
compare his sentiments of this night with his opinions of the last 
year upon the bill to prevent cruelty to animals, will perceive how 
totally he is at variance with himself. In that bill it was intended 
that there should not be any thing like definition : indeed it was a 
subject which did not admit of definition : it affected only the 
lower orders, and was to be determined by the discretion of the 
higher orders : — and yet my honourable friend was one of those 
who supported that law. 

In a few pages further-we are informed that M A discretion to 
" fix the doom of every convict, if expressly given to the judges, 
" would in all cases be most anxiously and scrupulously exer- 
'f.cised; but appoint the punishment by law, and give the judge 
" the power of remitting it, the case immediately assumes a 
" very different complexion. A man is convicted of one* of those 
" larcenies made capital by law, and is besides a person of very 
" bad character. It is not to such a man that mercy is to be 
" extended ; and,; the sentence of the law'denouncing death, a re- 
" mission of it must be called by the name of mercy ; the man, 
" therefore, is hanged; but in truth it is not for his crime that 
"he suffers death, but for the badness of his reputation. Ano- 
" ther man is suspected of a murder, of which there is not legal 
" evidence to convict him ; there is proof, however, of his hav- 
" ing committed a larceny to the amount of forty shillings in a 
" dwelling-house, and of that he is convicted. He, too, is not 
" thought a fit object of clemency, and he is hanged, not for the 
f crime of which he is convicted, but for that of which he is only 
" suspected. A third upon his trial, for a capital larceny at- 
" tempts to establish his innocence by witnesses whom the jury 
" disbelieve, and he is left for execution, because he has greatly 



Digitized by 



Google 



74 LARCENY FROM DWELLINGS. 

" enhanced his guilt by the subornation of perjured witnesses. In 
" truth, he suffers death, not for felony, but for subornation of 
" perjury, although that be not the legal punishment of this of- 
" fence/' 

This uncertainty, this infliction of punishment from all the cir- 
cumstances with which the offence and the offender are attended, 
arising, as it appears to me, from the nature of laws and of socie- 
ty, is thus held up as deserving of your censure. £ am as ready 
as my friend to allow that circumstances do not constitute the 
crime : here I am so fortunate as to agree with him : but I must 
contend that circumstances ought to form, as they ever have 
formed, a consideration of the proper punishment which the cri- 
minal ought to suffer for the crime that he has committed : this 
mode of arguing that the punishment is awarded not for the crime 
ef which the offender is found guilty, but for his previous bad 
conduct, or die suspicion of guilt incapable of legal demonstra- 
tion, is but saying, in other words, that the same punishment 
ought to await the most hardened culprit, and the youth who for 
the first time in las life has imprudently yielded to a momentary 
temptation. Circumstances must ever be taken into considera- 
tion, and the assertion that punishment attends the circumstances 
and not the crime, although it may appear deserving of considera- 
, tion, is, if investigated, nothing but appearance. When a horse 
u burthened to the greatest extent, when it is impossible for him 
to support any greater weight, an additional feather may stop his 
progress : " the last feather breaks the horse's back," is an old 
and a true saying ; but whoever said the horse's back was broke 
by a feather : and yet, neglect all the previous circumstances, and 
this is abstractedly true. A man was, some time since, tried for 
horse-stealing : in his defence he pleaded that he ran away only 
with a halter: the circumstance that a horse was tied to the end 
of it did not enter into his calculation. If we were asked this 
night whether we were for peace or war, can there be any doubt 
as to an answer i why, it must depend upon circumstances. As 
to war or peace universally, we are for neither : but ask us as to 



Digitized by 



Google 



SHOP-LIFTING AND CANAL BILLS. 75 

mf particular war or peace, and we shall be enabled to give a 
distinct answer : the reason of this difference results merely from 
our being pot in possession of die circumstances of the particular 



One of die instances ciled in support pf this doctriue, is die 
case of a person executed for a murder committed in a duel ; and 
a stronger case to shew she necessity of discretion, could not, as I 
conceive, be adduced. Divest every case of the circumstances 
with which it is attended, let the law be inflexible, and other 
cases will not be treated with less lenity than this : on die other 
hand, if discretion be exercised, mercy wiH be extended where 
mercy can be shewn, although the law must take its course in a 
ease attended with such circumstances, that mercy to the indivi- 
dual would be cruelty to the community. Hie execution in this 
case ought not to be charged with cruelty, if it were, as I dare 
say it was, attended with circumstances which separated it from 
the ordinary course of decisions upon offences of that description. 
But if the execution in this case were to result from strict law, 
without the exercise of any discretion as to die circumstances, 
and supposing the punishment to be right ; then, according to 
die system of my honourable friend, all others, however different 
in. circumstances, must be generalized with it. Upon this tre- 
mendous mode of generalization, justice would, in my opinion, 
be abandoned. Attention must be paid to. circumstances* Dis- 
cretion arises out of the nature of things ; it may, possibly, be 
productive of some inconvenience ; but it is an inconvenience to 
which mankind must submit Aker the nature of man, and you 
may change your mode of legislating : but it is not very philoso- 
phical to talk of a fluid while remaining a fluid, as if it were a 
solid : or to season upon the properties of solids in a lecture upon 
hydrostatics* 

Various other remarks have been made upon different parts of 
Dr. Faley's work, which I shall content myself with noticing, as 
the mistake in which tbsy originate must appear upon the most 
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cursory observation. At one time Dr. Paley is represented a? 
having undertaken to defend all the laws of this country : an un- 
dertaking in which no man of common sense could engage. At 
another time he is represented as having been desirous that our 
law should not be known : without attending to his distinction 
between not knowing the law, and not knowing 'what law 
will be carried into execution :— a salutary mode of legislation 
by which the execution is partial, the terror general. I do 
not impute these errors to my honourable friend: but there 
are various writers upon this subject : one of whom, a stranger to 
,me, except that he has favoured me with a pamphlet which he 
has published, has observed, that where thirty men are convicted, 
and only three of them are executed, the law as to the other 
twenty-seven is useless. How any man could work himself into 
such confusion of argument it is difficult for me to imagine. 
What ! is the terror of the law nothing i Does not the execution 
of the three intimidate others, and thereby prevent the commission 
of crime? This .is most satisfactorily explained by Dr. Paley: 
and I trust that the house will pause before they permit the alte- 
ration which is proposed, and which must be part of a {dan to 
overturn a system that has for ages excited the admiration of eve- 
ry reflecting mind in the whole of civilized society. I confess, 
indeed, that I am4nduced to behold this, and all schemes of in- 
novation, with considerable jealousy. To resist crude plans of 
reform, was one of the first lessons of my youth: I shall carry 
with, me the memory, and adhere to the practice of this parental 
lesson to the grave. In these times I feel more inclined than ever 
to do so. 1 do not mean any disrespect to my honourable friend 
or to any other. person.. I am unacquainted with names: but I 
understand that there is a society formed for the purpose of doing 
away capital punishments. In making any observations upon thip 
subject, I may possibly be thought infected with the horror which 
I have imbibed from the French revolution. Indeed I am full of 
that revolution. It is above us, it is every where around us. I 
cannot but recollect that similar plans were entertained, and simi- 
lar societies formed. in France. There, too, was a society 
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for die purpose of doing away capital punishments: a glori- 
ous society it was : they began by putting their king to death : 
— upon this, I suppose, they determined as the grande finale of 
their former codes of criminal jurisprudence. I certainly do 
entertain considerable suspicion of all societies in this country, 
which attempt innovations and improvements in the laws of the 
land. 

Such are my sentiments upon this subject. I cannot sit down 
without apologizing to the house for having occupied so much 
time ; (Hear ! hear!) but I have the satisfaction of thinking, that 
my observations cannot be wholly undeserving of consideration; 
not because they are the result of my own mature deliberation ; 
but because I have reason to believe that the persons most com- 
petent to decide upon the expediency of this measure, I mean the 
judges themselves, wholly disapprove of the alteration intended 
by my honourable friend in the criminal law of the land. With 
them I concur in thinking that prevention of crime is the object 
of all laws, and intimidation the means : and I am satisfied, that, 
from the present system of law, no mischief can arise. It adapts 
me execution to particular cases of atrocious guilt, and possesses 
the advantage of terror in all cases. I, therefore, shall vote 
against the present motion. 

The Master of the Rolls. The reasoning of the right ho- 
nourable gentleman, who has just sat down, appears to me to be 
applicable rather to a system which he conceives it is intended at 
some future time to be brought forward, than to the bill now 
before us. The proper time to examine these general reasonings 
will be when the plan is submitted to the consideration of the 
house. The present question is merely whether there should be 
any alteration in the punishment annexed to one particular of- 
fence ? — namely, whether there should be any alteration in the 
punishment of death, now annexed to the stealing in a dwelling 
house to the amount of forty shillings ? and, upon this subject, 
there are some points in which we all seem to be agreed* It is ad- 
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mitted that the prevention of this crime is the object of thfc pu* 
nishment which awaits it. It is admitted that if the mode pro- 
posed by my honourable and learned friend be only equally 
efficacious with the punishment annexed by the existing law, it 
ought to be adopted : as every person must prefer die attainment 
of the same end by means less severe. The strict question there* 
fore to be considered is, whether the mode of punishment pre- 
scribed by the bill now before the house will be as effectual in 
the prevention of the offence, as the mode prescribed by the sta- 
tute which it is proposed to repeal i This is the strict question. 
The arguments adduced have indeed been more extensive. It 
has been contended, and I think with success, that a milder 
punishment will be more efficacious than a severe punishment in 
the prevention of this crime. 

It is clear that the law and the practice are at total variance 
with each other. The law says that the punishment of death 
shall be inflicted for stealing in a dwelling house to the amount of 
forty shillings. The practice says it shall not be inflicted. As 
they cannot both be right, the question is which is wrong, and 
where the remedy is to be applied ? Now I think the practice it 
right. The practice of not inflicting the punishment denounced 
by the law comes every day before the observation of the public : 
Do we ever hear it censured ? It is every day before the observa- 
tion of parliament : Do we think that it ought to be altered ? [s 
there any disposition to Maine the judges for not putting the law 
in execution? Any disapprobation of the lenity recommended 
by his Majesty's advisers ? Does not this silence declare the gene* 
ral opmkm of the communky^.Jt can scarcely be necessary to 
observe, that the laws ought not in any country to be in direct 
opposition to the general opinion. So much of the execution of 
law depends upon the public, that their concwreace in the pro*, 
priety or repugnance to die existence of the law is always an object 
highly deserving of the consideration of every legislature. But, 
important as it is to the admuustrationof justice in evety country, 
in England it is all in all. We have not any public prosecutor; 
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the fecials and opinions of the party injured must consequently 
decide whether a prosecution shall be instituted or avoided. The 
offender may be guilty, the offence, may have been committed, 
but the harshness of the punishment may prevent any prosecution ; 
and, if instituted, must influence the witnesses— Our juries are 
selected from the people : v they are to decide, upon the guilt or 
innocence of the accused : Is not their opinion deserving of the 
most serious attention ? If the law is not approved by those upon 
whom its execution immediately depends, will it not be relaxed, 
and will not guilt escape with impunity ? Juries are now in a 
manner forced by their conceptions .of the severity of the law, to 
assume a discretion which was never intended to be given to them. 
The exercise of any discretion by a jury is most dangerous. They 
are sworn to try the issue, and to give a true verdict according to 
the evidence. Upon the sanctity of this oath' the trial by jury 
depends. Relax it and think what may be the consequences. 
Qught laws to be so framed that there must be a continual 
struggle in the minds of your jurymen whether they shall violate 
their consciences or distress the best feelings of our nature by ad~ 
hering to the law i The public opinion upon this subject cannot 
be misunderstood. . The deviation by jurymen from the solemni- 
ty of their oaths, so far from being censured, has almost been 
sanctioned by great authorities under the loose phrase of pious 
perjury. The consequences are obvious : it now has become 
almost a matter of course for jurymen to avail themselves of every 
possible circumstance to acquit the prisoner of the capital part of 
the charge. They know, indeed, that the executions are few ; they 
cannot be unmindful of the lenity of the judges ; but, notwith- 
standing this, they are unwilling to risk any thing : they will not 
trust to another the use of a discretion which they have the power 
and disposition to exercise themselves. But this evasion of the 
law does not stop with the prosecutors ; nor is this mitigation of 
its severity confined to the juries : it extends higher:— it is easily 
discovered in die charges made by the judges from the bench: it ^ 
is seen in then: constant intercession for mercy : it is seen in the con- 
duct of the king's advisers, who, influenced by die samfc anxiety to 
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spare the lives of this class of offenders, readily apply and easily 
obtain from the throne a remission of the sentence. This universal 
confederacy amongst the middling classes of society not to punish 
these offences by death : this conduct of the. higher orders in dis- 
pensing with the law, is to me conclusive evidence that, in the 
advanced state of civilization in this country, the punishment of 
death is tpo severe for this crime. 

You will not, sir, suppose it to be my wish that this law should 
be carried into strict execution ; or that I subscribe to any theory 
which is desirous to deprive his Majesty of his prerogative of par- 
doning offenders. I hardly know any case in which the law ought 
to be invariably executed ; and miserable indeed would be the 
situation of the country if this power were not possessed by the 
crown, if his Majesty were deprived of his grateful office of caus- 
ing law and justice in mercy to be executed in all his judgments. 
Errors must occasionally be committed by every public tribunal : 
particular cases must arise where it would be the extreme of in- 
justice not to interrupt the regular course of law. But, necessary 
as pardons are in every well regulated scheme of criminal juris- 
prudence, it never was supposed that they should be more than ex- 
ceptions to the general law; it never was supposed that they should 
be the law itself ; it was never intended, nor ought it to be per- 
mitted, that the general criminal law should be administered by 
pardons, whether his Majesty is assisted by his judges or by his 
confidential advisers: and yet this is the practical effect of the law 
now under consideration. • 

It has been urged, that, in the plan proposed by my honourable 
and learned friend, the very discretion is given in one clause, of 
which he complains in another. That the trust of a discretionary 
power is necessary, is not doubted by my honourable and learned 
friend, and cannot be doubted by any person who has reflected upon 
legislation. It would be better, indeed, if laws could be framed 
so as to supersede the necessity of this discretion : but this is 
impossible : discretion is, to a certain extent, unavoidable and 
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necessary. The question is, to what extent? Is it in such a case 
as this to extend to life or death : or is it to be confined within 
the limits of the shortest imprisonment and transportation for life ? 
This is the discretion proposed to be intrusted by this bill : it is a 
discretion to proportion the gradations of a certain sort of pu- 
nishment to the different gradations of the same crime; but in the 
punishment of death there is not any gradation : and so long as it 
is impending over an offender for a crime to which, in the public 
opinion, it ought not to attach, we must expect a repugnance to 
prosecute and a disinclination to convict. 

It has been said that the object of this bill is to transfer die 
discretion now intrusted to the judges, who are competent to 
decide, to the juries, who are incompetent. I cannot discover 
any such object. I certainly agree with the honourable gentle- 
man that it would be dangerous to trust a jury with any such 
discretion; but, so far is this from being intended by the present 
bill, that one of the strong reasons in its favour, is, that it will 
prevent this discretion being forced upon them by the severity of 
the law. 

One honourable gentleman has said, that intimidation was the 
object of the existing law, and that it was the intention of the 
legislature that it should be but rarely executed. I cannot con- 
ceive that any legislature would pass such a law with any such 
intention : it must have passed from a persuasion of the enormity 
of the offence, and that the offenders should generally be execut- 
ed. Opinions and manners have changed, and it is proposed 
that the law should change in conformity with these alterations. 
Bat even supposing for a moment that such could have been the 
original intention of the legislature, it does not follow that this in- 
tention may not have been founded upon a mistake. It is not. by 
the fear of death but by exciting in the community a sentiment 
of horror against any particular act, that we can hope to deter 
offenders from committing it ; and, although the threat of death 
may tend to increase this horror when it is in conformity with 
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the public sentiment of the crime, it must be remembered that, 
when it is in opposition to this sentiment, it may have a tendency 
to diminish it If intimidation will prevent crime, why should 
not the terror of death attend the most trifling offences? Why 
atop at the terror ofde&h for any pffence? 

Not being convinced by any reason which I have heard adduc- 
ed against the clear and simple principle upon which this bill is 
t established, I think the alteration may be made without any 
hazard, and with great prospect of diminishing crime by rendering 
the punishment more certain. I shall therefore give it my sup- 
port. 

The Attorney General. If, sir, my opinion of the facts upon 
wfcanh this measure is supported were the same as the opinion of 
die right honourable gentleman who has just sat down, I certainly 
should concur wilh him in the conclusion which be has made : 
bat I am so unfortunate as to differ: and, looking up, as I do, 
with the greatest respect and deference to bis judgment, I 
should hardly venture to confide in myself, were not my senti- 
ments the result of many years practice in our courts of criminal 
law both as an advocate and as a judge. From the observations 
which I have been able to make, I have never discovered any 
unwillingness in prosecutors to appear, or any obstruction to the 
advancement of justice by this supposed influence of the present law 
upon the minds either of witnesses, of jurymen, or of the judges. 
It is not, therefore, with the conclusions of my right honourable 
friend,. for they certainly are unanswerable; but it is with the, 
fads upon which these conclusions are established, that we are 
at issue. 

, It is admitted that many offenders have been egecutecl for the 
crime of stealing in a dwelling house to the amount of forty shil- 
lings. It is admitted also that many convicted of this offence 
have been pardoned of the extreme part of tb* sentence, and 
have suffered a punishment proportioned to their crimes. From 
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this power of mitigation unnecessary severity is avoided: and 
from the consciousness that thg law is occasionally enforced, 
the terror of its infliction operates in the prevention of of- 
fence ; the effects of this law are apprehended rather than felt ; 
it acts by prevention and not by punishment. It may be difficult, 
perhaps impossible, to adduce instances of the efficacy of this 
terror, because the acts that are prevented are never seen. But* 
although its influence is invisible, and it moves silently and 
without noise, terror is not the less inoperative. It is not, how- 
ever, by terror alone that the present law is intended to act : 
cases may and do exist where the stealing in a dwelling bouse 
ought not to be punished capitally : but there are many cases, 
some I have known in my own experience, attended with such 
circumstances as to render this severity necessary. In the early 
part of my life it was not uncommon for these offenders to enter 
the cottages of labourers when engaged with their families in the 
harvest field and to strip and plunder them of all their store. Ought 
not the punishment to be inflicted for such atrocity? By the sa- 
lutary effects of the present law this crime has much diminished: 
and I cannot hastily consent to the abolition of a law which basin 
many cases been productive of good, and which does not appear 
to have been attended with any evil. If experience had proved the 
existing law to be pernicious, I should be most anxious to assist 
in its repeal: but, without such proof, I must resist every attempt 
at innovation upon any untried theory. That no such proof baa 
been or can be adduced may be inferred from the sentiments of 
those, who are most competent to decide upon its practical utility, 
I mean the judges themselves: who, from their high offices and 
their opportunities of daily observation, ought, I conceive, to 
have been consulted respecting this proposed change. 

It has been contended that, from the uncertainty of the punish* 
tient, offenders are not deterred from the commission of the 
crime. If the culprits escaped wth impunity, this reasoning 
would, most indisputably, be correct : but, even supposing that 
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this uncertainty with respect to the infliction of the punishment 
of death does exist, still it must be remembered that there is a 
certainty of the same punishment which is intended to be intro- 
duced by the bill now under discussion. Cases, indeed, may 
exist, where a convict ought to be wholly pardoned : they are, I 
am afraid, but few: in other cases the offenders are subject to 
the same punishments which, by the present bill, are intended 
to be substituted for the punishment of death. It appears to 
me, therefore, that the law, as it now stands, has all the power 
of punishment given by the bill now before the house, with 
the additional power of preventing offences by the terror of 
death. 

Thcquestion now before the house is of thfe most serious na- 
ture : I cannot but consider the proposal as a preliminary step to 
a further alteration in our criminal code, and I consequently view 
it with great jealousy ; for, much as I respect the talents of my 
honourable and learned friend, I cannot give my assent to a plan 
tending to undermine the whole of our criminal law ; which, with 
a few defects, is attended with more advantages than any system 
in the world. 

Mr. Morris. After the very full discussion of the question 
now before the house, I shall request your indulgence only for a 
few moments, in answer to some observations made by my ho* 
nourable and learned friend who has just sat down. And 
without presuming to oppose my want of experience in criminal 
proceedings to his frequent opportunities of observation, I shall 
content myself with stating facts that have come within my own 
knowledge ; which, limited as they are, have been sufficient to 
convince rrie of the expediency of the alteration now proposed to 
parliament. Until very lately my professional practice was prin- 
cipally con6ned to our criminal courts, both at the sessions and 
upon the circuit: where I have daily witnessed these pious 
perjuries these amiable weaknesses, as they are called, by which 
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the prosecution of offenders is prevented i by which wit- 
nesses and jurymen are induced to gratify their own kind feelings 
by a violation of their oaths. I have no hesitation in saying that 
this relaxation of the law, originating in an opinion of its seve- 
nty, prevents the punishment of criminals and has a great tendency 
to multiply crime. That there are cases where the punishment of 
death ought to beunflicted I am not disposed to deny : this, how- 
ever, is not any general question upon capital punishment, but 
a particular question whether there ought not to be a mitigation 
of the pumshment of death for stealing in a dwelling house to the 
amount of forty shillings : and, this being the question, I am at 
a loss to discover how the honourable and learned gentleman who 
spoke last, wishes to apply the instance which he has mentioned 
of robberies committed in the cottages of labourers. It is by a 
distinct statute made a capital felony to steal to the amount of 
five shillings by breaking any dwelling house in the day-time, no 
person being therein.* There is no question now before' the 
house as to the repeal of this statute. The only question is as to 
the mitigation of the punishment for stealing in a dwelling house 
to the amount of forty shillings. The statutes and the offences are 
quite distinct I am, therefore, unable to discover the relevanty 
of this allusion to larcenies committed in cottages. 

v 

With respect to the discretion intrusted to the judges, the pre- 
sent bill proposes not to destroy its existence but to limit its 
extent. I may be in error, but I certainly do conceive that the 
trust of any discretion is an evil : unavoidable indeed, but partak- 
ing of the nature of evil : and, being so, no legislature will grant 
more discretion than is absolutely necessary : and no judge, in 
whom discretion may safely be con6ded, will feel any anxiety for 
an augmentation of this awful trust. If I could concur with the 
honourable and learned gentleman (the Attorney General) in 
thinking that the judges were desirous to possess this power, I 
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should consider this very opinion as a reason for more caution on 
our part, than I do consider necessary, when I reflect upon the 
intelligence and humanity for which their administration of justice 
is so eminently distinguished. Bemg persuaded that great benefit 
"will result from die adoption of this bill, it shall have my sup- 
port. 

Col. Franktand. Unanimous as the advocates for the present 
lull seem to be in their opinion, that the existing law is incom- 
petent to attain the end intended by the legislature ; it is rather 
extraordinary that not one of the magistrates, interested as they 
must be in Ate administration of justice, have come forward to 
apply for its repeal. So fer from having any disposition to alter 
the existing law, if I rightly understand what has been said by 
some honourable gentlemen who have spoken this night, all the 
judges of the land are convinced that the proposed reform is 
fraught with consequences the most injurious. Instead of any 
representation-having been made at your bar of the difficulties at- 
tending the administration of justice, from the reluctance of 
prosecutors to institute legal proceedings; from the dispositions of 
witnesses to prevaricate ; the inclinations of jurymen to forget the 
solemnity jof their oaths : and the frequent necessity of the judges 
to prevent the regular course of law : instead of any representations 
of this nature having been made, we hear that the present system 
meets with the approbation of all the judges of the land. There 
is nothing astonishing in this: for, pleasing as these theories now 
submitted to your consideration may appear, when examined it 
will be seen that they are nothing but appearance. I have heard 
much of the discretionary power with which our judges are in- 
trusted, but I have not heard anything of the abuse of this dis- 
cretion : nor have I heard any reason to satisfy me that we may 
not safely continue this trust which has been exercised with so 
much benefit to the country. Sanguinary as our criminal code is 
said to be in theory ; it is, in its practical application, allowed to 
be as mild as any system under the sun. Why then alter it i 
The fact is, that, without much of penal law, there is much of 
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prevention. Is it not better that the laws should operate by 
terror than by punishment ? 

We have been told that our code of criminal laws baa been 
considered as sanguinary by all foreigners. Possibly it may: bat 
of what importance is this, when we know that their practical 
humanity is consistent with the kindness of our national character i 
If a foreigner were to walk in otir suburbs, he, from seeing the 
rattles and blunderbusses in the windows of our citiaens, might 
conclude that we were a ferocious nation, scarcely emerged from 
a state of barbarity : but I am much deemed if he would long 
remain amongst us without discovering his error, and without being 
amused at any desire he might have felt to destroy these instru- 
ments of terror, which, without injury to any person, are a safe- 
guard and a protection to their owners. They act as a terror 
to thieves, although a shot may not be discharged for twenty 
years. 

But, it must be remembered too that die system of criminal 
law in this country is framed in conformity with the manners and 
customs of the nation. In other countries the subjects are sur- 
rounded by informers : the hand is watched, at the very moment 
when it is acting : in this island, happily for its liberty, the sys- 
tem is totally different. Do the gentlemen who are such 
strenuous advocates in favour of this bill desire that die modes 
observed in other countries should be adopted in this ? Is the 
police to be let in upon the amusements and societies of England? 
I have been where armed men have entered the ball-rooms, have 
observed the particular manner* of the dancers, and, if they saw 
anything displeasing to them in the motions of the company, have 
insisted upon their turning partners in a different manner. I 
trust that such intrusions will never be recommended amongst us: 
and yet, without a strict penal law, there must be astrict police. 
By altering part of our criminal code, we shall produce no cer- 
tain good ; but the alteration will be attended with the certain 
evil of destroying the lofty spirit, the spirit of confidence, those 
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' high and -noble sentiments, which are the best safeguards against 
crime, and upon which our liberties so much depend. 

I must therefore oppose this bill, which I consider as the first 
step towards an important, and, as I conceive, a dangerous in- 
nqvation. 

Mr. JFilberforce.' The reasoning urged in opposition to the 
motion, which has this night been submitted to the house by 
the honourable and learned gentleman, may be considered either as 
it applies to the particular statute which it is- proposed to repeal, 
or as it applies to the general principles of penal jurisprudence. 

The question now before us, is, however, simply whether that 
part of a statute which inflicts the punishment of death, for steal- 
ing in a dwelling house to the amount of 40$.. should be repealed* 
Upon this subject I have no hesitation in saying that the motion 
for the repeal of this statute has my unqualified approbation, and 
shall have my strenuous support. 

It has been admitted, that of 1872 persons convicted of this 
offence, one only has been executed: — what is the inference to 
be deduced from this? Is it not clear that either the law or the 
practice is defective ? and is it not allowed that the practice ought 
not to be altered i — But it has been said that, although the prac- 
tice is deserving of commendation, and is consistent with the hu- 
manity of our national character, the law ought to remain in 
force, to be operative by terror, and not by punishment. My 
sentiments are totally different. I cannot conceive that this ought 
to be the ordinary course of law : nor can any ingenuity mislead 
me into the belief that the interests of society require the con- 
tinuance of a law, which is so adverse to justice, and at such 
direct variance with our feelings as to be virtually abrogated. 
Upon the present system the rule^as become the exception, and 
the exception the rule: and what are the consequences of this 
inversion? The infliction of death, instead of being designated 
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ty a known law, is left to the discretion of the judge : — a mo- 
mentous trust, ever to be regarded with, jealousy : and which, 
however purely it may be executed, will always have such an in- 
fluence upon proafecutors, upon witnesses, and upon juries, as to 
produce die frequent impunity of guilt Of this the honourable 
gentleman who spoke last, (Col. Frankland) seems to have been 
aware, when, instead of meeting the objection by argument, he 
has had recourse to a sort of humour to satisfy the house that 
severe laws do not defeat their object, and give pain to those 
feelings which it is of the most signal importance in the adminis- 
tration of justice to keep alive. . In this humourous allusion, 
however, the honourable gentleipan appears to me not. to have 
stated his case of the blunderbusses with accuracy : He supposes 
that this instrument produces its effects by remaining quietly in 
the window of its possessor: the analogy to the motion now 
before us would have been correct, if, instead of remaining thus 
quiescent, the honest citizen bad been represented as firing it re- 
gularly for one thousand eight hundred and seventy two times 
without hitting one of the depredators at whom it was levelled: 
in this case I presume the honourable gentleman would not cal- 
culate upon any great terror being excited by this warlike engine: 
nor object to its being removed : and yet this is the exact case of 
the law which it is now proposed to repeal. 

The honourable gentleman has stated as reasons in opposition 
to this motion, that, by assenting to it, we shal} affect the whole 
code of criminal jurisprudence and endanger the liberties of the 
country, which he has represented as being intimately connected 
with the severity of the penalties attendant upon the violation of 
our laws. How the repeal of a single statute can endanger the fabric 
of our laws the honourable gentleman has not explained : and I 
can scarcely suppose him serious in contending that there is any 
such connexion between liberty and severity. If, the severity of 
our laws is a test of the liberty of the subject : if freedom is to 
decline and fall as humanity and kind feeling advance, then are we, 
indeed, in a progressive state to slavery. In the rtign of Heurj 
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the eighth the executions were averaged at 2000 a year. Thiar/ 
according to the argument of the honourable gentleman must 
have been the brightest period of English liberty. In Queen' 
Elizabeth's reign, when the reformation introduced a purer reli-' 
gion and more humane conduct, a fatal stroke must have been 
experienced by our liberties, for in that reign the annual- execu- 
tions decreased from 2000 jto 400. From that hour to the pre- 1 
sent there has been a perpetual advance in the merciful admi- 
nistration of justice, and, consequently, according to this reason- 
ing, a correspondent advance in tyranny. I so totally differ from 
the honourable gentleman, that I am satisfied there is no such 
sympathy between cruelty and liberty: but, as the rigorous jus- 
tice of our forefathers has been tempered by the gentler morals 
of our religion, so we may safely continue to encourage these hu- 
mane dispositions without -any danger to our own freedom, or to 
the liberties of future generations. Such have long been my sen- 
timents upon this important subject: and it is a satisfaction to 
me to reflect that I am fortified in my opinion by the concurrent 
testimony of many able statesmen : and particularly by an ho- 
nourable friend of mine, now no more, whose whole life Was de- 
votee} to the service of his country. So deeply was Mr. Pitt con- 
vinced of the improper severity of our laws, that, to my knowledge, 
that distinguished person had it in contemplation to submit the 
whole of our penal code to the revision of some able lawyers 
for the purpose of digesting a plan to diminish the sanguinary 
nature of its punishments, ^o inconsistent with the justice and 
humanity for which this country is so peculiarly distinguished. 
It is a great satisfaction to me to discover that a spirit of inquiry 
is excited upon this subject: it will, I trust, never rest until 
some plan is adopted to prevent the repetition of crime, not by 
threats of extermination which cannot be enforced, but by the 
certainty of punishment, and by the amendment of the criminal, 
and particularly by the general establishment of penitentiary 
houses, from which we know that such beneficial effects have re- 
sulted. To the able and eminent lawyer who has undertaken this 
uoblq task, I for one rfuist declare- that I feel the most unfeign- 
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ed obligation : and I please myself with thinking that the noble 
motive by which he is actuated will prevent his being deterred 
by any obstacle : and that, be, the obstacles v/hat they may, he 
will persevere and succeed, as he must eventually, in the great 
cause of humanity in which he is engaged. 

The Solicitor General. I have great pleasure in seconding 
the recommendation of my honourable friend for the establish* 
ment of penitentiary houses. I have myself witnessed the 
good effects of that excellent system which is founded upon 
a principle in direct opposition to the modes of punishment 
now generally adopted. The object of penitentiary houses is 
to reform offenders and to restore them to society. The ob- 
ject of ordinary imprisonment, of the hulks and of transportation, 
appear to be merely a prevention of a repetition of the offence : 
the consequence is, that the bad habits of depraved men are con- 
firmed or rather aggravated by these punishments. It certainly, 
therefore, is necessary to devise other means for the amendment 
of criminals, and I am not acquainted with any means so well 
calculated for this purpose as the system prescribed by the act of 
the 15th of his present Majesty, for the establishment of peniten- 
tiaries. When any plan of this nature is brought forward, most 
happy shall I be to give it my cordial support : — but the present 
question is of a very different nature ;' we are required to repeat 
a salutary statute, for reasons which, plausible as they may be it* 
theory, are ^totally destitute of any solid foundation. It has been 
contended that the severity of the punishment occasions impu- 
nity, from the aversion of prosecutors, of witnesses, and of juries, 
to convict. It is always easy to assert, but often difficult to 
prove. How can this : position be established: no attempt of 
this nature has been made : for my own part I am quite astonish- 
ed at the assertion. With respect to the prosecutors it is mani- 
fest that they cannot be deterred, because, if they dislike the capital 
part of the charge, they have nothing to do but to omit it in the 
indictment, and proceed for the simple larceny ; with respect to 
juries, even if they are so apt, as it is said, to reduce the value 
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of the goods stolen, in order to ev ade the capital pttniabmeitt,, 
bow can this afford any facility to the escape of guilt, as- the 
evasion of the punishment of death cannot seen* e impunity to the 
criminal or the infliction of a less punishment than it proposed 
by the present bill. I cannot but. conceive that the whole of 
these suppositions originate in mistake. In the course of my pro- 
fessional practice I have had frequent opportunities to observe 
the conduct' of prosecutors, of witnesses, and of juries, and I 
never observed that the fear of inflicting the punishmeqt of death 
possessed any of the powers this night ascribed to it. But, even 
supposing that I am mistaken, supposing that the severity of the 
punishment may have this effect, it will not, I suppose, be con- 
tended that it is wholly inoperative upon the minds of offenders : 
and upon the balance between its effects upon die mind of 
the offender and upon the mind of the party injured ami 
of the public the conclusion must be established. This i» 
the strength of the argument in favour of the motion made by my 
honourable and learned friend : it has not produced any convic- 
tion on my mind : nor have 1 heard any reason to induce me to 
consent to the mitigation of a punishment for one of the most 
.serious offences with which the peace of society is interrupted : 
an, offence which, if the punishment be relaxed, may soon bo 
destructive of all the comforts arising front the domestic relation 
of master and servant. I shall therefore oppose this motion, 
w*bich has a tendency to abridge the discretion intrusted to die 
judges and to introduce, an innovation where no practical 
mischief is found to result from the existing establishment. 

Mr. Canning. I cannot but be apprehensive that my reasons 
for the vote which I shall give this night may, possibly, be mis-* 
understood ; for, although it is my intention to vote in support 
of the motion made by the honourable and learned gentleman, 1 
certainly subscribe to much of the general reasoning adduced by 
his opponents, and am not a convert to all of the arguments as* 
cribed to the learned mover upon his opening, when I unfor- 
tunately waa not in the house. 
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Tbfe question now before us does not extend to atqr general 
pku for mi alteration of our penal code, but is limited te the ex- 
pediency of altering a particular law. The arguments of the honour- 
able and learned gentlemen who oppose the present motion are, , 
however, framed upon' the supposition that this is a proposal for a 
total change in the criminal law of the country : as such they appear 
not to be whoHy irrelevant: the points now at issue before us, as 
far as I have been able to collect them, are, whether it is proper 
in this instance to diminish die discretionary power intrusted to 
die judges? and whether the certainty of the punishment inflicted 
by the statute of Elizabeth is not decreased by the prevalent 
•pinion in the community that the penalty is too severe? 

As to the discretionary power with which the judges are now 
intrusted, it must be remembered that it is a most awful discre- 
tion; a discretion 'by one man is to give or to take away the life 
of another; I can scarcely conceive it to be die subject of serious 
argument that mis tsust ought, unless from unavoidable necessity, 
to be confided in any magistrate, even although he may be en- 
dowed with, all the noble feelings by which our judges have raised 
the character of this country for die pure administration of justice. 
The trust of discretionary power in judicial proceedings is, indeed, 
from the difficulty of describing the gradations of crime, not al- 
ways to be avoided : but, when this necessity does not exist, the 
legislature ought not to grant what every upright magistrate mutg 
reluctantly receive. Whether such necessity exists in the present 
case is the immediate subject of this part of our present inquiry. 
it appears to me that it does not exist, and that the ends of jus- ^ 

tice may be better attained by the discretionary punishments not \ 
extending to death, which are proposed by this bill to be an- 
nexed to the offence now punishable by death. 

Upon the next topic, whether the certainty of the punishment 
m nat djmtiaehed by the opinion entertained* of its severity, 
there is one fact which seems to be admitted as ^disputable : I 
nam, that thepuitebteent awarded by the statute i* inffietedupoti 
a very few of the offenders who are committed for trial : unless I 
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am mistaken/ it is not inflicted upon one in a thousand. If this 
is admitted, the inference appears to me to follow of course. 
Something, some where or other, is wrong. It has been truly said 
that this error must be either in the practice or in the law itself; 
but it is admitted not to be in the practice, and must consequently 
be in the law. My honourable and learned friend who spoke 
last has contended that, even if the opinion of the excessive se- 
verity of this law have an effect in preventing the conviction of 
offenders by its influence upon the minds of prosecutors, of wit- 
nesses, of juries, and of the judges, yet that the opinion of this 
severity must also have an effect upon the minds of the criminals, 
and prevent, to a certain extent, the perpetration of crimes : and 
that the whole good or evil must be estimated by balancing these 
opposite effects. This cannot be controverted : but does my ho- 
nourable and learned friend mean to contend that the remote fear 
of death being inflicted will have such a powerful operation upon 
a misguided mind under the influence of a strong and pressing 
temptation to do wrong: as the immediate fear of inflicting death 
unjustly will produce upon kind dispositions actuated only by 
a desire to discharge a painful duty to the public? I am sure 
that my honourable friend has too 'much knowledge of human 
nature to entertain such an opinion. When the punishment is 
too severe, kindness will ever be more unwilling to inflict: than 
atrocity to expose itself to die remote risk of a distant punish- 
ment. 

There is another observation made by my honourable and learned 
friend, (the Solicitor General) upon which I must say a few 
* words. He has stated that the opinion of this severity cannot 
deter prosecutors from instituting legal proceedings, because it is 
optional with them whether they will proceed for the capital of* 
fence or for a single felony. I cannot but express my astonish- 
ment at such a remark made by my honourable friend, .particu- 
larly when I consider the profession in which, so much to his 
own credit, he has passed his. life. . I do contend that, without 
violating his duty, it is not optional with the prosecutor to, corn- 
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.mute the punishment. It is incumbent upon him to state the 
offence as it really exists, to state the truth and the whole truth, 
be the legal consequences what they may : these consequences 
are not for bis consideration but for ours : the legislature is to 
award the punishment, without giving any discretion to the party 
injured for any exercise either of his humanity or malignity. I 
may be in error, but I conceive that an acquittal for a single 
\ larceny is not any plea to a new indictment for a capital offence. 
How, therefore, can it be said, that a prosecutor may make his 
election so as not to injure the prisoner i 

Entertaining these sentiments of the effects of this law upon the 
minds of the various persons concerned in the punishment of an 
offender, it appears to me to be of the utmost importance for 
us to prevent them; it is of the utmost importance that we 
should prevent the evasion of justice by sanctioning these perju- 
ries, which, to save the life of a fellow-subject, our countrymen 
will commit : for it is vain to suppose that they will enforce your 
laws which are repugnant to the best feelings of our nature: 
which are in opposition to those merciful dispositions that have 
for centuries been inculcated amongst us, and for which our 
national character is raised to its present height and is respected 
throughout the world. 

It has been said that the bill now before us is a dangerous in- 
novation which we all ought to regard with suspicion and jealousy. 
It is, I trust, scarcely necessary for me to declare that I am no 
friend to any speculative innovations : but I cannot, upon the present 
occasion, discover any cause for this alarm, unless every species 
of revision and improvement is to be rejected as injurious. For- 
tunately for this country no such opinion has ever prevailed. 
The act of parliament which it is the object of the present bill to 
repeal was, upon its original enactment, an innovation, but our 
ancestors were not afraid to adopt it : circumstances, times, and 
above all, opinions have changed, and what is there to be dread- 
ed in adapting a penal law to the sentiments of justice now en- 
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tertained by the community t As to the danger of this bill lead- 
ing to a great and universal alteration in the criminal jurispru- 
dence of the country, I cannot discover any ground for such a 
suspicion. The vote which I shall give this night will never be 
considered by me, and cannot be considered by any honourable 
member, as a pledge for any vote which I may at any future time 
give upon any other bill that may be submitted to the house. 

Upon the whole I am of opinion, that die present bill is highly 
expedient for the advancement of justice, and that, by lowering 
the scale of punishment, the impunity of offenders will be pre- 
vented. I therefore shall give it my support. 

The Chancellor of the Exchequer. After the long and able 
discussion upon the bill now before die house, I shall trouble 
you only for a few moments in stating the impression upon my 
mind by which I am induced to resist the motion of my honour- 
able and learned friend. 

The question is very simple : it is whether the statute of Eli- 
zabeth, which it is proposed to repeal, or the bill now submitted 
to the consideration of the house, is best calculated to lessen 
Crime ? But, simple as the question is, the reasons in favour 
and in opposition to the measure are extremely complicated : and 
being so, seeing darkly as we do, I am disposed to give my vote 
m concnrrence with the sentiments of practical and experienced 
men. If I had heard any representation of the bad effects of the 
existing law, made by any of the judges, or by any magistrate 
engaged in the administration of penal justice, 1 should be inclined 
to attempt the change : but this is so far from being the case, 
that I understand it to be the unanimous opinion of die bench 
that the alteration will be attended with consequences the most in- 
jurious. I therefore shall resist this proposal to overturn by plau- 
sible but untried theories the established practice of centuries. 

I shall add only one word upon an observation hf mph©] 
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able friend who spoke kit. It has been contended in favour of 
die present measure, that an opinion of die severity of tke 
statute of Elizabeth has a tendency to occasion the imparity of 
offenders, from die disinclination of individuals to prosecute, or 
of the court to convict. My learned and honourable friend who 
sits by me (the Solicitor General) has truly stated, that, even 
allowing this to be the operation of the statute, the effect which 
it has in preventing the perpetration of crime by its terror 
upon the mind of the criminal must also be taketa into con- 
sideration, and that, upon the whole, the balance will turn 
in favour of the law. To this observation I cannot mink that 
the answer given by the honourable gentleman who spoke last is 
satisfactory ; because the opposition is not to be made, according 
to his supposition, between die scruples of s humane prosecutor 
or juror*, who may be agonised at the idea of being instrumental 
in inflicting an excessive punishment, ami die hardened offender 
who cannot be deterred by any fear : but the opposition ought to 
be made, according to the statement of my leaned friend the 
Solicitor Genera], between such prosecutor or juror and per- 
sons first exposed to temptation who will be mdmidated by die 
consequences of yielding to their bad inclinations. 

After the length of this debate I shall not trespass upon the 
attention of the house, nor should I, indeed, have made these 
few observations, could I, with satisfaction to myself, have given a 
silent vote upon this occasion. 

Sir Samuel Romilhj said, that after what had been urged in 
defence of the bill in the course of. the debate, it could not be 
necessary for him to occupy much time in his reply. That die 
objections offered to the bill were of two kinds ; die first related 
So die opinions of the author of the measure, and the further 
objects which he was supposed to have m view, and the latter to 
the supposed demerits of die' bill itself. That he could not mf- 
dhrstand why if the bill were good in itself it should be rejected, 
because he, the author of it, entertained, in die opinion of eome 
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gentlemen, very erroneous notions in criminal law. That if ht 
were soliciting a personal favour for himself, it might be very just 
. to refuse it on account of other parts of his conduct ; but if in this 
.measure he was right, what mattered it that in others he had been 
wrong. That with respect to further objects, he had never said 
, that he had any, and even if gentlemen chose to give so much 
weight to their own conjectures, as to what he might propose in 
future, as to judge of this measure by others, which they sup- 
posed, were to follow, it was difficult to understand how the 
passing of this bill could facilitate the passing of any other, un- 
less, indeed, the benefits which upon experience should result 
from this, -were to form a recommendation to further alterations. 
That he had been much surprised at some of the various objec- 
tions which had been made to the bill itself. One gentleman 
bad very fancifully imagined, that it tended to introduce something 
very like the old French police, and another saw in it the begin- 
ning of . change, which might not stop till it had brought about a 
revolution, like that which had taken ptace in France ; that ht 
could not but be astonished at the imaginations which could dis- 
cover such consequences in an attempt to reform, in a very few 
articles, the criminal law of the country. That he had been re- 
presented as being actuated by very mistaken notions of humanity. 
That though he certainly did not feel it to be a great reproach, to 
have acted from motives of humanity only, yet he must say that he 
had never professed to be acting from such motives, that he pro- 
posed the present bill, as one more likely to prevent the commis- 
sion of the crime, against which it was directed, than the present 
law; he rested it upon grounds of policy and expediency, and the 
coldest and harshest reasoner upon such subjects, was as much 
bound to support this measure, as those whose generous hearts 
felt most sensibly the unnecessary sufferings which were inflicted 
on their fellow-creatures. It had pleased the opposers of the 
bill to say that he proceeded upon theory only; but he denied 
the charge, and insisted that he proceeded solely upon facts, and 
that his opponents upon this occasion were mere theorists, and 
clung to their theory in defiance of all experience. That tht 
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crime of stealing in dwelling houses had greatly increased under 
he present existing law, could not be, and was not denied,, but, 
that fact was strangely appealed to as a ground for leaving the 
law unaltered. That the severity of the law, as it now stood, 
prevented men from prosecuting, was a truth that few persons 
who would only reflect upon what had passed under their own 
immediate observation, could entertain any doubt of. The So- 
licitor General, however, had by argument denied that this could 
be the case, because prosecutors, he alledged, were not bound to 
indict capitally, though the crime by law was capital.. An ex- 
traordinary state of the law, to be approved of by men of high 
rank in the profession, that it should depend not on the will of 
the legislature, or of any public officer, but of the most obscure 
persons in the community, whether the criminal tribunals should 
have cognizance of the offence as a capital crime, or as one far 
inferior in degree of criminality. That this, however, proceeded 
on mistake, for though in many cases it did depend on the prose- 
cutor, whether he would ipdict capitally, or not, yet it was not so 
, in all cases ; and where the criminal was committed as for a capi- 
tal offence, and the prosecutor bound, by recognizance, to pro- 
secute, he might be compelled to indict for a capital offence* 
That, however the fact might be, it certainly was not generally 
known that a prosecutor might indict in what form he pleased, 
and the fact undoubtedly was, that persons robbed submitted 
patiently to the wrong, because they apprehended that a com- 
plaint might cost the offender his life ; that this most frequently 
happened in these offences which are considered as the most ag- 
gravated of any that come within the description — the robbery by 
servants of their master's property : — how many persons are there 
who think that the loss of their property is nothing, when com- 
pared with the evil of having the rest of their days embittered by 
the recollection that they had sent to die by the hands of the 
executioner, a fellow-creature with whose countenance thej 
had been familiar, and who had been for years attending them 
and doing them offices of kindness. That it was not prosecu- 
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tors onty, tat witnesses and jurors who were deterred by the 
severity of the law from a just discharge of their duty. That 
juries were hi the habit, to avoid die severe penalty of the law, of 
acting in violation of the sacred oaths they had taken, and of finding 
verdicts against the clearest evidence. Amongst matiy examples 
which night be mentioned, it happened little more man a twelve- 
won A ago, a woman of the name of Bridget MacalHster had 
been indicted at the Old Bailey for stealing m a dwelling house a 
ten pound bank note ; it was by itself in a box which was of no 
value ; the fact was clearly proved, and the jury found her guilty 
of stealing what was of the value only of thirty-nine drillings. 
Thus twelve men executing it most sacred judicial office, declared 
before God, and as they hoped themselves for salvation, that a 
ten pound bank note was worth only thirty-nine shillings. It 
might be well doubted whether this was a crime inferior in moral 
guilt, or of less dangerous example man the offence which it was 
intended to screen. TTiat a right honourable friend of his (Mr. 
Windham) who had treated with ridicule the doctrine, that the 
certainty was much more efficacious than the severity of punish- 
ment for the prevention of crimes, probably did not recollect that 
'Dr. Paley, whose authority he had held up so high, and whom 
he had represented as having the singular good fortune of being 
always right, lays down that position himself as one that is incon- 
trovertible. That it had been alledged that all the judges were 
adverse to this measure; upon what authority that was asserted he 
knew not : he had sent to all of them a statement of his view of 
the subject ; and although he had the honour of being known to 
al, and of enjoying the friendship of many of them, none of 
mem had signified to him their disapprobation of what he had 
proposed. Judging by their conduct in refusing as it were by 
common consent to execute this law, he could not but con- 
clude that it was their opinion that h ought not to exist. 

Itat were some, indeed, oftfceevib resulting from the present 
of which tie judges had m tspcmnee, that no others 
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could have.- Any person who had been in the habit of attending 
in criminal tribunals, must be sensible that nothing was more 
admirably calculated to make a deep and lasting impression on the 
minds of the spectators, and to command obedience to the laws, 
than the awful ceremony which takes place after an offender has 
been capitally convicted ; the judge proceeds to pronounce upon 
him the dreadful sentence of the taw, and to exhort him to pre- 
pare himself to meet his Creator; but when it is known that the 
convicts, on whom this sentence is pronounced will probably not be 
left for execution, it loses aH its effect, and becomes a mere idle 
form ; this probability, indeed, has often the fatal effect of making 
the prisoners deaf to the admonitions they receive, and delude 
themselves with false hopes, till at last the order for their exe- 
cution arrives, and their condition is the more miserable from 
the very hopes which they had permitted themselves to indulge. 

The house divided, when there appeared to be, 
For the motion 3$ 
Against the motion 35* 

Majority $ against the motion. 

On our re-admission, we found Sir S. Romilly lamenting 
the thinness of the attendance, and hoping that they would not 
in that state of the house press the consideration of the remaining 
bills. 

Mr. Brougham, Mr. Wilbcrforce, and Mr. Giddy, supported 
this opinion ; Mr. Perceval and Mr. Ryder, spoke in favour of 
an immediate decision : hot the farther consideration 'of these 
bills was, without a division, postponed for a few days : when 
the bill for privately stealing in a shop to the value, passed with- 
out any division. 



* For a list of the voters ie« page 930. 
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HOUSE OF LORDS, 

Wednesday, May 30, 1810. 

PRIVATELY STEALING IN THE SHOP. 

Upon the order of the day being moved, thai the bill for repeal- 
ing so much of an act of William III. relative to stealing pri* 
vately in shops, warehouses, fyc. to the value of Jive shillings and 
upwards, as far as relates to the punishment of death without, 
benefit of clergy, be read a second time, 

Lord Ellenborough rose and addressed the house to the follow- 
ing purport: My Lords, it is my intention to move that the 
further consideration of this bill be postponed to a future time ; 
and it is not without reluctance I shall proceed to state my ob- 
jections to the measure, but I consider myself bound so to act 
from a consideration of duty. Though I feel it ungrateful to 
oppose the wishes of those who are attempting to introduce this 
innovation into the criminal law of the country, and with all my 
deference to them for the purity of their intentions, and giving 
them every credit for the ingenuity of their speculations ; yet I 
trust your lordships will pause before you assent to an experiment 
pregnant with danger to the security of property, and before you 
repeal a statute which has so long been held necessary for public 
security, and which I am not conscious has produced the smallest 
injury to the merciful administration of justice. If, my lords, 
we properly estimate what is likely to be the result of this specu- 
lative mode of legislating upon humanity, we have an opportunity 
of considering the progress of crimes in their increase or decrease ; 
and 3vhen I, along with those with whom I have the honor to act 
on the bench, peruse the list of persons convicted of capital, crimes, 
usually transmitted to the judges, such has been the increase for 
the last year, of the offences alluded to by the present bill, that I 
am convinced, with the rest of the judges, public expediency 
requires there should be no remission of the terror denounced 
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against' this description of offenders. This bill, purporting to 
mitigate the severity of the law, takes away the power of in- 
flicting capital punishment provided by a statute of King William, 
for the purpose of preventing the offence of privately stealing in 
a shop. Now, my lords, the great mass of property in this me- 
tropolis and other large towns, liable to this peculiar species of 
depredation, and the unavoidable hazard to which retail dealers 
are exposed, arising from the facility with which the theft is com-' 
mitted, amidst the bustle and confusion of a number of customers,' 
form very serious grounds of objection against the repeal of a 
statute, which, perhaps, more than many noble lords seem to be 
aware of, prevents the loss and ultimate bankruptcy of many an 
industrious tradesman. In the present times too, it is the duty of 
parliament to pay attention to the commercial interests of so 
large a class as retail shopkeepers, who are so useful in society, 
and contribute so great an amount to the revenue of the state.' 
Such will be the consequence of the repeal of this statute, that, I 
am certain, depredations to an unlimited extent would be imme- 
diately committed; those people who lend ' themselves to such* 
felonious industry would instantly multiply, and the poor industri- 
ous tradesman, particularly if he dealt in certain articles, would, 
with all bis precaution, sustain such weighty losses from time to 
time, that would eventually cause his bankruptcy and final ruin. 
This bill, [ presume, is only one part of a regular system against 
the present administration of the criminal law. An act was intro- 
duced in the last session of parliament, which, in unison with the 
principle of this system, remitted the punishment of death upon 
the offence of privately stealing from the person ; and what has 
been die result i From my own knowledge, and the general in- 
formation of the judges, I am certain, that the increase of that 
class of offenders has become, in this short period, enormous : it 
is the exact species of offence to which they now apply their 
dexterity ; and, knowing they are no longer exposed to the danger 
of incurring the penalty of death, we have information of their 
depredations in our public streets, and in the open day. Much 
has been said about humanity, and the general severity of our 
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criminal code; but, whatever may be the penalties and terrors 
held out against die ccwmission of crimes, I believe no one can 
charge the administration of justice with a want of clemency ; nor 
can any one shew the slightest ground for such insinuations. It is, 
nay lords, a mistaken notion that these severe penalties denounced 
by the law are pregnant with cruel severity : on the contrary, they 
an productive of a less quantity of human suffering ; for if die 
terror prevent the commission, it promotes the humane object of 
all good laws, the prevention of Crimea. It has also been said 
this individual offence is such, and the properly of such a value, 
that it does not require so severe and so sanguinary a punishment; 
but your lordships will recollect, that the same observation will 
imply to the penalties attached to other offences no more heinous 
in their nature, but the tendency of them such, that every man- 
would acknowledge the expediency of denouncing the terror of 
death for the purpose of preventing their frequent commission. 
3uch are the statutes against die stealing of horses and sheep, 
which, often exposed to range on wide pastures or uninclosed 
commons, are peculiarly liable to be stolen, and the means of 
detecting such offences attended with particular difficulty. The 
property, in these instances, and in that of forgery, where the 
amount of twenty shillings would be capital, cannot, upon the 
ground of commutation, be placed in the same scales with the life 
of man. . Scarcely any crime, my lords, against property can be 
weighed in die same scales with man's life. But, in all these 
cases, the end of the law is die prevention of crime ; and I am 
persuaded, no penalty leas than the terror of death would amount to 
any thing like prevention of that offence now under our consider- 
ation. After all which has been staled in favour of this specula* 
itive humanity, it must be admitted, that the law, as it stands, is 
but seldom carried into execution, and yet it ceases not to hold one 
that terror which alone will be sufficient to prevent the frequent 
commission of the offence. There are criminals, my lords, so 
hardened, that no milder punishment would intimidate, but under 
this law they have been oftentimes brought to a serious considera- 
tion of their wickedness. Upon their minds scarcely any thing 
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rtould haw produced a serious consideration except the terror of 
death; and those who have witnessed such scenes in a court of 
justice, must have beheld its affect upon these, hardened characters, 
alarmed at the terror impending over their very existence, Upo? 
these grounds, my lord*, I do not perceive that, by repealing &* 
part of the statute of William, we are promoting the cause of 
humanity ; because, looking to the quantity of human suffering, 
it will, I am certain, be considerably less under the present law o* 
account of its greater competency to prevent the frequency of this 
otfcoce. On this subject it has been urged as an argument ie 
favour of this system of innovation upon the criminal law, by 
persons speculating in modern legislation, that a certainty of 
punishment is preferable to severity, that it should invariably be 
proportioned to the magnitude of the crime ; thereby forming a 
kju>wn scale of punishments commensurate with the degree of 
offence. Whatever may be my opinion of the theory of this 
doctrine, I am convinced of its absurdity in practice. How could 
such a system be effected J By what means could a law be framed 
so that the punishment, without the discretion of the judge, could 
be applied in exact conformity to the nature and aggravation of 
the ofibncer Every attempt at framing, such laws, I will venture 
to say, will be found impracticable ; and I could satisfy the house, 
if the subject were not almost too serious, that an act of parlia- 
ment constructed for that end would be completely ludicrous. I 
will take an example from a fact which fell under my own obserr 
vation, and it is better to reason from the suggestions of fact than 
from those of imagination. Jn the neighbourhood of this metro- 
polis seven or eight individuals conspired to break open the bouses 
of a number of persons. The first house which became the 
abject of their attack etas that where one of the offenders had lived 
in the capacity of a servant, and he first suggested this particular 
jwrglajy. He knew the most opportune period for making their 
attempt, and die time when die owner and his family would be 
tMet off their guard, and when there was not much likelihood of 
resistance to their designs. The crime of burglary itself is one to 
wfeick the law has generally affixed die penalty of death, because 
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it is committed in the nighty and under all the horrors of alarm; 
but there are circumstances always of mitigation or aggravation, 
which restrict or enforce the execution of the law. In the case 
alluded to, the crime of one of the offenders was considerably 
aggravated, because it was not only amounting to the offence of 
burglary under the usual circumstances, <but it was committed in 
violation of every principle of fidelity, proceeding from that con- 
fidence which is generally reposed in those intrusted with offices 
of domestic employment. Suppose, for a moment, an. act of . 
parliament should be so constructed, as to embrace the enormity 
of tins specific aggravation of offence, and the legislature were, to 
define it under such a description as the following, " that if any 
" person or persons, formerly employed in the capacity of servants, 
" should at any time afterwards suggest the breaking open of the 
" dwelling-house of his master, it should be an aggravation of the 
" offence of burglary, and should subject him to a severer .punish* 
" ment than that generally inflicted upon those convicted of,that 
" offence." Still other circumstances may even produce a greater 
aggravation. It happened with respect to the offenders I am 
adverting to, that violence was committed to the persons of the 
■owner of the house and his wife ; they were ill treated and dragged 
from their beds. . Would your lordships then proceed to state, that 
if any of these offenders should exercise violence by. forcing .from 
their beds the owner of the house or' others, they should be deem- 
•ed guilty of such an aggravation as should incur, another degree of 
severity in punishment ? But other acts of violence of still a more 
■atrocious nature might take place, which would exceed, every 
specification of an act of parliament. A distinction might arisf 
from the relative situation of the offenders* as was the case, in the 
triaH allude to ; one of them was the father, and the other the 
'son ; the latter had been led by the example of his unprincipled 
parent, who was guilty, not only on account of his own turpitude, 
but in' being the instrument whereby his son became the perpetra- 
tor of crime, and the victim of offended justice. .With .respect 
to these' individuals, I trust the judge. on the occasion used his 
discretion with propriety; he sacrificed the father as an example 
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to others, and extended mercy to the son. • But would it not be 
•impossible to define this as a fit procedure universally, where 
the rather and the son were concerned in this and similar offences ? 
Would your lordships lay it down as a legislative principle, that 
in all cases, where both these characters were implicated/ the 
felonious father should be sacrificed, biit the felonious son saved? 
All these are circumstances, 'my lords, which cannot be defined 
by law, but must remain for the discretion of those who adminis- 
ter the law. Retaining the terror, and leaving the execution un- 
certain and dependent upon circumstances which may aggravate 
or mitigate the enormity of the crime, does not prove the severity 
of any criminal law : whereas, to remove that ^salutary dread of 
punishment would produce injury to the criminal, and break down 
that barrier which prevents the frequent commission of crime. 
This, my lords, is not only my own opinion, but it is that of the 
learned judges with whom I have been in the habit of consulting 
upon the 'punishment of crimes ; for they are unanimously agreed 
the expediency of justice and public security requires there should 
not be a remission of capital punishment in this part of the 
criminal law : and I can assure your lordships I have correctly 
represented their sentiments,' in addressing the observations I have 
made, to the consideration of this house. The noble and learned 
lord moved, " that the bill be read this day six months/' 

- Jjord Erskine said he rose, not without reluctance, to ex* 
press his own opinion, after what had fallen from the noble and 
learned lord (Ellenborough) who, in addition to the weight of his 
own sentiment, had stated that he represented those of the other 
learned judges. Such had been his own professional habits of 
respect to those who presided in our courts of justice, that he was 
at all times led to pay the greatest deference to their opinion of 
the law of the land, and ever to venerate their legal decisions. 
But, with due deference to such authority, and particularly to the 
great learning and ability with which his noble and learned friend 
presided on. the bench, still he felt disposed to entertain great 
psteem for the legal knowledge of the honourable member who 
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was the author of die present bill, mdfbrtte judgment of «0 
Many enlightened men, who had given this measure their full con* 
sideration in another place. It must be admitted by those who 
opposed the bill, that (he punishment of death inflicted by die 
statute of William, was in 00 instance carried into execution ; and 
the instance, if any should occur, must be rare, where the severity 
could be applied. He remembered, when he had the honor of 
being consulted as one of His Majesty's council, that it would have 
been nppassibk, he believed, for any conviction for this oflenct 
to haw come under their consideration which would have rocon* 
eiled his rnind to have advised His Majesty to carry the law into 
execution. He could not concur with his noble and learned 
friend, that this proposed alteration deserved the name of specula* 
taon ; and .no imputation of a desire to make innovations upon 
the law of the land could attach to any individual who gave the" 
measure his support. The question, in his opinion, was* whether 
it would not be more conducive to public security, and more 
beneficial fo the criminal, that the punishment should be made 
proportionate to the general description of offences, leaving a don 
discretion in the judge to mitigate in particular instances. The 
punishment denounced by the present law was inapplicable to the 
general description of the offence, and was not enforced on the 
most extraordinary occasions 

The Earl#f Liverpool observed, that, haying filled the office of 
Secretary for the Home Department, his attention was led to the 
subject of punishment, now under their lordships' consideration* 
In that situation he had an opportunity of noticing the progress of 
primes and punishments, from the usual returns made to that 
office; and, when he compared the list of modem years with those 
of a former date, he was happy to find, that all crimes of a heinous 
nature had become less frequent, although those of a minor ten- 
dency had considerably increased. He was not disposed to con* 
cur Vvith those who complained of the criminal law of this country 
being too sanguinary. In what part of the globe could a system 
of law be found so mild, or where its administration was «o < 
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pered with mercy f He was confident no country existed where 
so much justice was extended to offenders, and where so modi 
leniency was mixed with its punishments. With respect to the 
individual who introduced the present bill, no one could entertain 
a higher opinion of the goodness of his motives ; but he did not . 
perceive the necessity which had been suggested of altering the 
criminal law of this country. Whatever might be said of it when 
applied to its theory, no one could deny but in practice it was 
the mildest on earth. However sanguinary the Statute Book 
might appear, the administration was peculiarly .beneficent. There 
was a plausibility in the doctrine of those who maintained, the 
certainty of punishment would best tend to the prevention of 
crime ; but how would such a system meet the aggravated or 
mitigated circumstances of die offence i The distinction, there* 
fore, taken by the noble and learned lord (Erskine), that punish* 
ments ought to be such as to suit the general description of offence, 
was plausible in theory, but would be found impracticable, or at 
least inconvenient and inapplicable to the crime which was capable 
of so many circumstances of aggravation or mitigation. It would, 
in his opinion, be better that the extremity of punishment should 
be enacted, as was the case at present, leaving it uncertain whether 
it would be executed, or whether, at the discretion of the judge, 
it might not be remitted for one of comparative leniency. As the 
law now existed, we possessed all the benefit of this remission, 
with the advantage of terror that the extremity might, under 
aggravated circumstances, be carried into execution. For these 
reasons, he was not inclined to give his support to the bill mi 
the table. 

Lord Holland. " My lords, when I first gave notice to 
this house, that it was my intention to move the second reading of 
this bill, I had at that time no reason to entertain any idea that k 
would meet with the least opposition from your lordships. At the 
same time that my expectations in this respect have been disap- 
pointed, I can assure your lovdships, that I was not insensible to' 
jbhe disadvantages under which I had to labour ; meKperieaed as I 
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amr in thofce professional habits which give so much weight to what 
comes from the other side of the house.* Nor should I have 
thought it my duty to give that notice, had I not found upon ex- 
amination of the subject to which the bill relates, that it was one, 
materially affecting the administration of Criminal justice in this 
country— and one; the merits and grounds of which rested upon 
facts, within the experience and knowledge of every individual in 
this realm. It was, indeed, with 'great pain and concern that I 
heard from ' my noble and learned friend, (Lord ' Ellenborough) 
{bat it was his intention to express his disapprobation of this bill ; 
but after what I have heard, I feel great pleasure, that my ntifolg 
and learned friend has been sufficiently candid to state his objec- 
tions in the first instance, in order to enable me to form a correct 
judgment of what arguments I should have to combat. Certainly 
until I had heard what has fallen from him, I felt a degree of diffi- 
dence as to the soundness of my own judgment, which has how- 
ever * been * completely removed by the manner in which he has 
treated the subject. But I must say, that it is not without regret 
I have listened to an insinuation, not indirectly thrown out, but 
broadly expressed, injurious to the motives of those who are the 
supporters of this 'measure. I think I am not mistaken, in believ- 
ing that my noble and learned friend did impute to the friends of 
this bill, opinions and intentions unworthy of the spirit in which it 
has been 'supported. My lords, your lordships are mistaken, if 
you suppose that this bill stauds upon any other grounds than its 
own merits. - This is a bill, not for the purpose of trenching upon 
the established law of the land, in cases of crimes, which are by 
rational society denounced to be injurious to its existence — it has 
not the intention of altering the law of the land in cases of man- 
slaughters, murders, or any other crimes, either more or less aggra- 
vated — the purpose of this bill is, simply, to repeal an act of 
parliament made in the reign of William III. the intention of 
which- was, no doubt, to deter persons from the committal of 
offences^ comparatively very slight, namely, that of privately steal- 
ing in shops ; but the effects of which act, in the result, have been, 
as I think I shall be able to prove to your lordships, and my 
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noble and [learned friend will forgive me for thinking,: that: fce 
effect has been to increase that very offence which it intended,to 
prevent. It is upon this point, and this only, that we. are at isjoi* 
Certainly I should not think that the imputation of too mu/cfy hu- 
manity — and a too great disposition to mitigate the severity of the 
criminal law of the land, were qualities which your lordships would 
have any reason to lament, as attributable to. the character, of the 
house. But, my lords, that is not the. only principle, upon, which 
this bill is introduced. My lords, we have, upon, the admission 
of the noble lord, whose knowledge and information .upon .the 
subject cannot be questioned, that, whatever.. may have been the 
intention of this act of William III. it has not had the .effect; of 
preventing the increase of such crimes. We have, .moreover, from 
the noble and learned. lord, that as far as Ins knowledge and ; ex- 
perience has. carried him, that the law, with respect to. jthis par- 
ticular < crime, has been so severe, that seldom is a case to be 
found, where the punishment has been inflicted. • Thj* , noble 
Secretary of State says, that heinous offences. have of late yearc 
decreased, but that slight offences, like those described in this bill, 
have been found to increase; and he tells us this has been. the 
result — of what ? What has been die reason of. these .offencesjw. 
increasing? Because, says he, in heinous offences, the capita) 
punishment is inflicted. My lords, nothing is more fallacious, thaft, 
this argument. This of itself is one of the strong reasons which; 
point out the necessity of an alteration in this law. Everyman; 
knows that this law has failed of its effect, in consequence of .the' 
paucity of cases where the punishment has been inflicted— the,, 
punishment of death is not visited upon the offender in a thousand, 
cases where the offence has been committed. My noble and 
learned friend said, that he should be happy indeed, if the mere 
threat and terror of death would be sufficient to deter . men irom 
the commission of crimes : but my noble and, learned friend, was: 
not able to say, that the terror of death had actually deterred any; 
one from the commission of offence. But, on the other hand,. X 
cannot help thinking, that my noble and learned, friend, looked fat 

another and a very considerable effect from that terror, which it 
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the terror of actually inflicting death, and having the instrument 
of death actually applied. But, my lords, I shall ever, and always 
but humbly maintain, that where the punishment is dispropor- 
tamable to the crime committed, this terror has not, nor ever can 
have, its effect. High as my respect is for the authorities that 
have been quoted upon this subject — and great as the wisdom of 
Dr. Paley is in my estimation, I cannot subscribe my name to 
a doctrine which unquestionably militates against the opinion of 
almost all other writers, both of this and all other countries* 
Every man must surely admit, that the opinions of Dr. Johnson, 
and many other writers, both foreign and English, are entitled to 
an equal respect—that they are no contemptible authorities, and 
that 'the doctrines they have published are -undeserving of con- 
sideration. My lords, I will not undertake the tedious task of 
quoting severally the names and sentiments of the great men to 
whom I allude. It will be sufficient for my purpose, to state 
that they all concur in maintaining this principle as an axiom, 
" That the punishment of death does not always prove a mean* 
of deterring persons from the commission of offences, especially 
when the execution of that punishment is uncertain." My lords, 
if mere be a maxim which can stand the test of experience with 
greater security and confidence, than any other in the history of 
human wisdom, it is this, u That it is the certainty, and not the 
severity of the punishment, that deters men from the commission 
of crimes" Depend upon it, my lords, such is the frame of the 
human mind — such are its inexhaustible resources — such are its 
hopes and its expectations, that as long as there is even the shadow 
of uncertainty in his rate, he rests in a kind of confident security 
that the worst can never happen. On the other hand, we know 
that when the unfortunate criminal, is given to understand that his 
doom is fixed, that there is no hope of pardon, or of mitigation, 
it then produces the effect of deterring the repetition of the crime. 
But, my lords, I do not contend that this is a conclusion to be 
uVawn in all respects. What I Maintain is, that the fear of death, 
*men it is uncertain, is a fear whkh a man very easily gets oyer. 
The noble and learned lord, it is true, has said, that he has seen the 
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effect of that decision and sentence when pronounced upon a felon, 
and has described very impressively its influence on the court. I 
make no doubt it is very great, but that is not the view in which 
this argument ought to be submitted. It is not the manned 
in. which the sentence is pronounced which deters the crime — it 
is not the effect it has upon the criminal ; but it is to the effect it 
has upon the by-standers we must direct our attention* With 
respect to the criminal, in him there is a hope, there is almost an 
expectation, that he shall not suffer the severest extremities of the 
law ; and such, my lords* are the dispensations of Providence, that,' 
in situations of the. greatest danger and suffering, man is armed 
with feeling* suitable to the miseries he has to encounter. There 
is a certain degree of spirit, deeply rooted in his mind, which' 
spurs him on even to a contempt of death. No situation of dan* 
ger or difficulty is sufficient to deter him from his purpose, whether 
good or bad. But, my lords, it is not merely upon this ground 
that I wish for an alteration in this law ; but I maintain, that the: 
same punishment whifcb, in the shape of remission is now applied 
to these crimes when they are clearly proved, has not the effect -of 
a milder punishment, when inflicted with certainty. It is the last 
punishment to which a criminal looks, and in proportion as that is 
certain or uncertain, so in proportion is he affected. If, for in- 
stance, a man is transported for seven years for the commission of 
one of these offences, instead of suffering the punishment which 
the law prescribes, he looks upon it as a sort of good luck, and- 
the punishment loses its effect; namely, of intimidating others' 
from .committing a similar offence. On the contrary, when trans* 
portation is denounced as the last punishment, it would be con* 
sidered as a great evil. But the great and important sentiment I 
wish to impress upon your lordships is, the impolicy of such a law 
as this, and the inefficacy of it in preventing crime. The works 
- of the first philosophers in the world abound with the most con* 
vincing arguments to shew how inadequate that law is, which 
prescribes a punishment disproportioned to the offence. Amongst 
these, it is only necessary to mention the naiqes of Dr. Johnson, 
and Mr. Justice Blackstone, to engage your lordships' serious at- 
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teation to this important subject. Without searching into the 
works of foreign writers whose arguments are no less convincing 
and enlightened, I shall just read you the words of Mr. Justice 
Blackstone, in deprecating the impolicy of inflicting enormous 
punishments . for crimes of a dye comparatively venial. " The 
injured/' says he, " through compassion, will often forbear to 
u prosecute ; juries, through compassion, will sometimes forget 
" their oaths, and either acquit the guilty, or mitigate the nature 
" of the offence ; and judges, through compassion, will respite one 
" half of the convicts, and recommend them to Royal Mercy. 
" Among so many chances of escaping, the needy and hardened 
" offender overlooks the multitude thai suffer ; he boldly engages 
itf in some desperate attempt, to relieve his wants or supply his vices ; 
^ and if unexpectedly the hand of justice overtakes him, he deems 
" himself peculiarly unfortunate, in falling at last a sacrifice to those 
" laws, which long impunity has taught him to contemn." These 
are the eloquent words of Judge Blackstone ; the wisdom and 
truth of which have come home to the judgment of so many emi- 
nent writers, that they 'are frequently quoted as decisive upon the 
subject* But, my lords) I shall give your lordships the authority of 
a writer whose works are full of excellent sense, upon the actual 
state of facts ; and whose arguments are na less convincing to my 
mind than those of Mr. Justice Blackstone. I mean that very 
active magistrate and intelligent writer, Mr. Colquhoun. My 
lords, that gentleman, whose extensive experience of the opera- 
tion of the criminal law of this country enables him to form a 
more just conclusion than many other writers upon the subject, 
ascribes* the frequency of crime to this very severity of punishment* 
He attributes the multiplicity of crimes of this nature to the dis- 
proportion of the punishment to the offence. He says, 

" The severity of. the punishment, which at present attaches to 
" crimes regarded by mankind as of an inferior nature, and which 
u affect property in a trivial manner, is also deserving the most seri- 
" ous attention. It is only necessary to be acquainted with the mo- 
" dern history of the criminal prosecutions, trials, acquittals, and 
"pardons in this country, in order to be completely convinced,- that 
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u the progressive increase of delinquents, and the evils experienced 

* by society from the multitude of petty crimes, result in a great 
" measure from this single circumstance.— It will scarcely be cre- 
" dited by those, whose habits of life do not permit them to enter 

* into discussions of this sort, that by the laws of England, there 
u are above one hundred and sixty different offences, which subject 
" the parties who are found guilty, to death, without benefit of 
44 clergy. This multiplicity of capital punishments must, in the na-* 
44 ture of things, defeat those ends, the attainment of which ought 
44 to be the object of all law, namely, the prevention of crimes* 

But the noble and learned lord and Mr. Colquhouu are at 
variance upon this point. Certainly, my lords, the opinion of 
such a magistrate is ndt to be looked upon with contempt ; still 
less are the sentiments of the enlightened judge I have quoted to 
be considered of no importance. Mr. Colquhoun says, the effect 
of applying a disproportionate punishment to a comparatively 
petty pffence, is only to increase the frequency of the crime. 
Now the question is, is this one of those comparatively petty 
offences, or is it not ? My lords, upon this subject I can only 
appeal to the noble and learned lord himself, who can inform! 
you of the number of persons who are almost annually con- 
victed of this crime, and who are actually pardoned by the ex- 
tension of His Majesty's mercy. Now, my lords, in the first 
place, I must state distinctly, that one of the chief grounds upon 
which I seek the repeal of a law which is disproportioned to the 
crime, is the. effect it has upon the feelings of mankind, in deter* 
ring them from prosecution. Who is there among your lordships 
who has reflected upon these subjects, that does not know many 
individuals that have been deterred from prosecuting upon crimes 
of this nature f It may perhaps be said, and literally speaking it 
may be .true, that it is a duty we owe to the state ; but there 
are many persons of ordinary sensibility, who shudder at the 
thought of prosecuting an unfortunate wretch to death for stealing 
perhaps only twelve shillings worth of property out of his shop. 
It is he, my lords, who dares not go into a court of justice ; it 'vt 
he whose feelings and mind aje racked with the horrors of- •* 
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punishment^ v^hich he supposes the miserable wretch at the faal* 
must endure ; he feels, that it is from his lips his doom must 
come — he shrinks back with dismay, and retires from his public 
duty, preferring the quiet of his conscience to the security of hit 
property. What then, my lords, are die baneful consequences to 
society of this susceptibility ? The ends of the law are defeated* 
No man can bear to take away the life of a fellow-creature for 
an injury which he may repair by future industry. Then, my 
lords, is not the defect of the law as manifest, as the difficulty of 
its remedy is trifling ? I put it, therefore, to your lordships, will you, 
with the practical ill consequences of this law before your eyes, 
with the experience you have had of its effects upon society — 
^iU you still persevere in a course of conduct, which sets at 
nought the wisdom and experience of centuries. If your lord** 
ships do this, in vain does the world become enlightened; inr 
vain does science rear its head upon the ruins of ignorance and 
barbarism ; to little purpose we expand the human mind, and 
open wide the field o^ philosophy and truth j our lives must for 
ever remain a tissue of incongruity ; our actions for ever at vari- 
ance with our good sense. But it is said, this will be a material 
alteration. True, my lords, it will. It undoubtedly affects the 
criminal justice of this country. But there is this material view 
of the alteration, to be taken into your lordships' consideration. 
This bill goes to repeal a statute law, and not the common law 
of the land ; upon which observation I beg leave to^ lay great 
stress. Because, my lords, in the one case,' it is no uncommon 
thing to make frequent alterations, whilst in the other no altera- 
tion can ever occur. The common law, the unwritten law of the 
land, is that, to the wisdom of which all men give their common 
assent. Whereas the statute law, which is enacted as the necessi- 
ties of the times may require, is continually varying. Scarcely 
does a period of five or six years revolve over our heads, that some 
alteration or amendment does not take place in the statute law 
of the land. Now, my lords, if considerations of experience and 
necessity are to operate with legislators in cases of ordinary statute 
laws, which affect merely the common intercourse between man 
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and man, sorely a statute which affects the life and best interests 
of mankind, is entitled to paramount consideration. My lords, 
your lordships must bear in recollection, that this is a statute, 
> enacted in the reign of King William III, — made to suit the cir- 
cumstances and necessities of the times — a law, perhaps, of 
temporary expediency, and not the measure of sound legislative 
wisdom. How often, my lords, do the passing events of the day 
call for the severest legislative enactments, which, at another 
period, when the occasions of their adoption have ceased, would 
bear the character of times when die bonds of social order were 
burst asunder by the violence of anarchy and tumidt. My lords, 
in the unenlightened time to which I allude, legislators observed no 
degree of relative proportion between the crime and the punishment 
Almost every species of offence was punishable by death. But, 
my lords, if we wanted any additional proof of the barbarism of 
those times, I can only refer you to that statute which enacted, 
that no person but those who could not read should be liable to a 
capital punishment : the absurdity and injustice of which was not 
practically recognised until the fifth of Anne, when it was most 
properly repealed. It was not until a century after the reign of 
that monarch, that many statutes, which denounced the penalty of 
death without benefit of clergy, upon the most common and or- 
dinary offences, were repealed; and yet, my lords, in these 
enlightened times' (sorry am I to say) there seems to be hardly 
any visible decrease in that catalogue of crimes to which the 
law has attached the punishment of death. "It is a melan* 
" choly truth/' says Mr. Justice Blackstone, " that among the 
" variety of actions which men are daily liable to commit, no 
" less than one hundred and sixty have been declared by act of 
u parliament, to be felonies without benefit of clergy ; or in 
" other words, to be worthy of instant death. "My lords, if the 
list of those ad4ed since Mr. Justice Blackstone's computation, 
were taken into account, I almost fear it would amount to -nearly 
double that number. Why, my lords, you have upon your table, 
relating merely to the revenues of the country, (I may not be rightly 
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informed as to the precise number, but I state the number for 
(be sake of argument) a list of no less than 75 crimes which are 
punishable with death. And this, my lords, brings me to a part 
of the subject, which in no small degree makes good the positions 
I have been endeavouring to impress upon your lordships. I am 
aware, my lords, that we may be told, that the law, as it irf at 
present administered by those learned luminaries who preside in 
the courtst of justice, can never be abused. My lords, I humbly 
submit, that the character and conduct of these independent and 
honourable men, make no part of the present discussion. No 
nian can have a higher respect than I -have, for those talents, for 
the wisdom, the integrity, and the honour, which is to be found 
pn the bench of justice. The panegyric of so humble an indi- 
vidual as myself, can in no degree tend to heighten the character of 
inen, whose upright conduct — whose faithful discharge of their 
irksojne duty, entitles them to the gratitude of a liberal country, 
J5ut, my lords, I humbly contend, that the conduct of the judges 
pf the land, however honourable, wise, and just, they may be, 
ought in no degree |to weigh with your lordships in the consider- 
ation o,f a question, which concerns not only the present genera- 
tion, but posterity for ages to come. We may also be told, that 
the severity of this law is completely mitigated or counterbalanced, 
b/ that spirit of mercy with which the royal breast is filled — 
that the difljculty of detection is another argument in favour of 
it — and, moreover, that the greater difficulty of conviction is a 
decisive reason why we should stop every attempt at improve- 
ment. We are further told, that the paucity of cases which have 
been brought to trial for offences of this nature, clearly shew, that 
the terror of death has its effect in preventing the crime. No- 
thing, my lords, is more fallacious than this argument. It is 
very possible, I grant, for tjiose who administer justice under this 
law, to render an account of the number of persons who have 
Jbeen tried, and have been convicted, and have suffered under it ; 
but, with great deference, I am of the same opinion with Mr. 
jColquhoun j you may ascertain the extent of a particular crime by 
$e numbers punished \ but in vain can you undertake to ^certain 
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to what extent the crime really exists; for in how many hundred 
instances is the crime committed, where no proceedings' against 
the offender are instituted ! But it is not. so in crimes committed 
against the revenue. The difficulty there* is not so great as in the 
former case. You happen now, my lords, to have a pretty accu- 
rate return of crimes of this nature on your table. There is a 
list not only of the number of persons prosecuted, but of the 
number of .persons convicted under these Jaws. You will find, 
my lords, that there. are about 6l crimes committed which are 
punishable with death ; but, extraordinary to relate, there are only 
26 out of the 61 against whom prosecutions have been instituted* 
Is. this not, my lords, a melancholy proof of the inutility of laws, 
which can never be put in execution, by reason of the dispropor- 
tion of the punishment to .the crime. . But, my lords, yoursurprise 
,will be heightened, in.no trifling degree, by finding that out of die 
66 persons prosecuted under these laws, only nine suffered punish- 
ments My lords, no man can deplore, more than I do, so un- 
wise a system of criminal legislation. I acknowledge that no man 
can state the principle upon which laws of this nature ought to 
be adopted, more justly and more forcibly than my noble and 
learned friend. But the statement of his case does not bear out 
his principle. if the state in which the case stood, with the 
argument upon which those principles are contended, were con- 
sistent with each other, I could not question their wisdom and 
good sense. I confess that I do concur with my noble and 
learned friend, in the principle he has laid down, and the effects 
of that principle ; but' I cannot agree with him in the facts from 
which those principles are drawn. Experience has shews, that a 
defect in the law does exist, and it therefore must be necessary to 
make some alteration. My lords, I have thus stated, as simply as 
I ctuld, the grounds upon which this bill is brought into parlia- 
ment, and I only hope that your lordships will not attribute to 
those who support its adoption, any wish to alter the general, 
principle of the laws of the land ; still less that they have any 
disposition to be dissatisfied with the merciful administration of 
iustice in this country. My lords, nothing is farther from their 
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intentioti. They feel, and justly appreciate, the integrity, the 
honour, the independence, of those enlightened men who pre* 
side oh the judgment-seat. I have, my lords, submitted some of 
the grounds updh which I consider* this particular law not only 
inadequate to its end, but injurious to th,e interests of society. 
(Hear! hear f) 

Lord Suffolk. My lords, I shall certainly take up very 
little of your lordships 9 attention upon a subject which has been 
already argued so forcibly by my noble friend, in .every one of whose 
sentiments I perfectly concur; Certainly one circumstance has 
struck me very forcibly (as it has my noble friend) in considering 
this question: I mean the extraordinary severity of the law 
enacted in the time of William III. I could have wished to 
hear some reason assigned for inflicting so heavy a measure of 
punishment for an offence, by many degrees more venial than a 
numerous catalogue of other crimps which are not visited with 
such a severe punishment. . Having heard no sufficient reason given 
for it, I must infer, that nope cqn be given. My lords, it is no 
less a lamentable than a true observation, that the laws of this 
country are written in blood ; and sorry am I to say, that the history 
of the country' furnishes too many instances of remorseless cruelty, 
and exemplary, severity > not to concur in the general justice of 
that character. It is, however, some consolation to the reflecting 
mind, that the reigns of some of our monarchs have been less 
tinctured with the barbarism of the times than others. Can any 
man contemplate the sanguinary history of Henry VHI/s reign 
without horror and dismay. If I am rightly informed, and the 
sources of my knowledge are correct, it has been ascertained that 
no less than 2,000 human victims have been sacrificed by the hand 
of the executioner in one year. To the general principles u}>on 
which the present bill is brought forward, I most cordially assent, 
but I am more thoroughly induced to give it my .support, upon the 
particular argument urged by my noble friend, namely, that the ex? 
pess of the punishment deters the}, injured from prosecuting the 
guilty. My lords, I ctpqot doubt the fruA of this argument, fo? 
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I am myself an humble instance of its force. It happened to me, ~ 
my lords, about four or five years since, to leave my house in 
town for the purpose of going into the country. An old and faith- 
ful servant was left in care of it till my return. In about four or 
five days I came to town agkin, and found, to my surprise, that my 
servant had fled during my absence, carrying off with her a con* 
siderable quantity of plate and other property. Now, my lords, 
there were many causes which operated with me to abstain from 
prosecuting this unfortunate woman. She was aged, and the 
course of nature had already marked her by many infirmities for 
a speedy but natural dissolution — she had been the dupe of a 
designing villain, who instigated her to the theft — she was friend* 
less and she was poor. My lords, public duty pointed out the 
course I ought to take. I knew I ought immediately to go before 
a magistrate, who would have committed her for trial — I must 
have appeared in a court of justice, as the prosecutor against 
her, and have embittered my own life by the consciousness of 
having shortened hers. My lords, humanity triumphed over 
justice and public duty. I was constrained to turn loose upon the 
public an individual certainly deserving of punishment, because th$ 
law of the land gave me no opportunity of visiting her with * 
castigation short of death. My lords, upon this ground alone, 
and for the sake of public justice, this law ought, in my opinion, 
to be amended. For the sake of thp injured, and not of the 
guilty, I am an enemy to inordinate severity. 4 The prosecutors 
are those who fear death, and not the persons offending. I shall 
not trouble your lordships any longer upon this subject. I shall 
cordially and conscientiously support the bill. (Hear! hear!) 

Lord Lauderdale. My lords, there are one or two obser- 
vations I feel it my duty, under the particular circumstances of 
thisHbill, to state to your lordships. My lords, I do feel, that as 
the commencement of a general system of legislation, the intro-* 
duction of this bill might be very objectionable. Bat, my lords, 
when we consider this merely as a specific alteration in a par- 
ticular act of the legislature, and that it stands under very peculiar 
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circumstances, I am sure your lordships will be disposed to 
disarm your minds of the prejudice to which in every other point 
of view it would be justly liable. The law which this bill is in- 
tended to repeal or amend, is one which is seldom or never exe- 
cuted, and I will undertake to prove to you, that in its present 
shape, it never was intended by die legislature to be executed. We 
are told that it is an extremely pernicious principle to introduce 
speculative alterations into the established law of the land, and it 
has been alledged that this very bill is subject to this imputation. 
My lords, so far from its being a speculative alteration, it is in- 
tended to render a speculative law practical. No man can 
deprecate more than £ do, a system of speculative legislation; 
but what will your lordships say of a law, which, in the course 
of seven years, has been only once put into execution ? The 
fundamental object of this bill is, in fact, to restore to the code 
of our country, a law which may be beneficial to society, and 
safe and wise in the administration of justice. It therefore 
cannot be .said of my noble friend, that speculation is the sole 
motive which impels him to make improvement. Let us see, 
my lords, the nature of the defect which this bill is intended to 
remedy. By the law, as it exists at present, stealing privately 
in a dwelling house to the value of 40s. and to the extent of 5s. 
in a shop, is punishable with death. It will be for >yQur lordships 
to consider what was the ineaning of the legislature at the time 
that law passed, for in that rests a considerable portion of the 
argument in favour of the present bill. A man who stole only 
4s. in a shop and 39s. in a dwelling-house, escaped the dreadful 
penalty prescribed by the statute. Now, my lords, in the present 
day are we not to consider the relative value of money in the 
reign of William III. to that in the reign of George III. because 
a great deal ought now to depend upon the application of the 
law to the value of the property stolen. My lords, a crown at 
that time was, according. to the present value of things, worth 
ten shillings, so that in point of fact, the law with respect to 
stealing privately in a shop makes it death for a man to steal to 
the value of two and sixpence, that being the real value of the 
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then crown at this moment. It may be fairly said, therefore 
that this law is one that is not only not executed, but that it never 
was intended to be executed to the full meaning of its terms. 
Now, my lords, the noble and learned lord, from whom I always 
feel the greatest reluctance to dissent, for there is no man for 
whom I have a greater respect, and with whom on a point of 
this nature, looking up to him as a man and a judge, I might 
incur the cha^e of presumption to differ; .yet, with great defe- 
rence, I cannot agree with the principle he has laid down. The 
noble and learned lord seems to think the excellence of a penal 
law, is to visit every species of crime with the heaviest possible 
punishment, leaving the mitigation or reduction of it to the judge 
who shall preside on the seat of justice. Now, my lords, I 
humbly contend, that this principle, if, it were just or legal, could 
never be carried into effect. The noble and learned lord wqpld 
find great difficulty in framing a law which should destroy that 
compact which ever and always must exist between the judge, 
the witness, and the jury. It is impossible to frame a. law which 
shall have the effect of giving the power of punishment only to 
the judges. That must entirely depend upon the witness, the 
jury, and the judge collectively. How, my lords, can you com- 
pel an unwilling witness to state to the court and jury every matter 
he knows which may have the effect of injuring an offender whom 
he may pity under his misfortunes. In him, therefore, my 
lords, there virtually rests a power of mitigating the severity 
of the punishment How, my lords, can you prevent the jury, 
through compassion, from forgetting their oaths, and either acquit 
the guilty altogether, or mitigate the nature of the offence, ifa 
order to secure them from the severity of punishment ; and lastly, 
my lords, with respect to the judges themselves, how can yon 
prevent a judge, through a mistaken notion of compassion, from 
respiting the offender, or recommending him to the royal mercy f 
My lords, I contend it is absolutely impossible to give the power 
of administering the punishment to the judge alone. But, my 
Jords, I wish to know which is the greatest evil of the two f the 
poble and learned lord says, that the object of punishment is the 
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example it will have upon society ; that is universally admitted J 
but if, by this species of law, you hold out an inducement to the 
prosecuting witness and the jury, to perjure themselves and divert 
the "course of justice, from a* mistaken humanity, in vain do you 
look for the example. Whereas, my lords, by prescribing a cer- 
tain but mild punishment, you rescue the jury and the witness from 
the temptation; the offender is punished; an example is set to the 
rest of mankind, which has more effect, nine times in ten, than 
can possibly arise from a law of this sort. My lords, I mainly 
contend, that the consequence of keeping up a criminal law 
which cannot be executed, is to corrupt the witnesses and pre- 
vent the jury from convicting, let the presumption of an offender's 
guilt be ever so strong. But, my lords, the noble and learned 
lord has upon this subject given you not only his own enlightened 
opinion, but he has come down to the house, strengthened by the 
collective opinion of a body of men for whom your lordships 
must feel the greatest respect, and for whom the country entertain 
a veneration and esteem in no degree inferior to the consideration 
of this house. With all the deference, however, I owe to the 
noble lord's judgment, and with all the weight which the opinion 
of the other venerable judges of the land carries with it, and 
which I am compelled to believe has been stated correctly by the 
noble lord, I cannot but conceive that there may possibly be 
some mistake, and even if there be not any mistake, I cannot in 
jny conscience, and consistently with the execution of my duty 
in this house, make any concession of my own opinion. Your 
lordships know, that when the various statutes relating to the re- 
venue lands were concentrated into one, all the acts which in- 
flicted the penalty of death were laid upon your lordships' table, 
and were subsequently referred to a committee appointed by 
your lordships, to wliom instructions were given to report what 
laws were necessary, and with what we might safely dispense. 
On that occasion we were honoured with the presence of some 
of the judges, who sat with us during the deliberations of the 
committee. Your lordships will also recollect that we received 
the several reports from the Excise-office, from the Stamp -office, 
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from the Tax-office, from the Post-office, and from several other 
offices, which were all patiently considered. I now speak in the 
presence of the noble lord opposite, (Lord Hawkesbury,) who 
will bear testimony to what passed in the committee ; he will 
recollect that, after several days patient deliberation, the com- 
mittee came to an opinion, that the punishment of death in some 
cases was indispensable ; that in many others it defeated the ends 
of justice by its excessive severity ; that it had the effect of 
throwing so many obstacles in the way of conviction, that the 
offender was seldom or never punished; and that the public 
would be most materially benefited by some legislative enactment 
for mitigating the excess of this punishment. If the evidence 
adduced before that committee were now before your lordships, 
I am sensible of the effect which it would produce. .My lords, 
looking up, as I do, with great respect to the opinions of the 
learned judges, I cannot forget the important evidence which 
was given before that committee by the solicitor of the excise ; 
the weight of his testimony can never be counteracted in my mind, 
and I knbw it was felt by us all. I speak in the recollection 
of the noble lord opposite: but I am sure that one of the 
learned judges, most experienced in questions relating to the 
revenue laws, emphatically stated, that he must confirm the evi- 
dence given by the solicitor of the excise, as to the insuperable 
difficulty of obtaining any conviction of this class of offenders, 
in consequence of the excessive severity of the law. My 
lords, the whole reasoning in favour of the mitigation of pun- 
ishment for offences against the excise laws, must apply, with 
tenfold force, for the mitigation of the punishment of death for 
stealing in a shop to the amount of only five shillings. My lords, 
are proposals to alter such a law to be treated as the visions of 
speculation and theory : so long as this statute remains upon the 
statute book ; until some better system of criminal jurisprudence 
is adopted, in vain must we look for the diminution of a crime 
which is as injurious to the best interests of society, as the means, 
resorted to for its prevention are unwise and impolitic. (Heqrl 
hear!) 
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' .The Lord Chancellor. It is not my intention to trespass 
long upon your lordships time, although the subject is of the* 
greatest importance. My lords, I should not think that I exe-' 
cuted my duty as I ought to do if I gave my vote upon this occa- 
sion merely from the respect I owe to the judgment of one man 
or of any set of men. The opinion I entertain of the benefit or 
disadvantage that may be likely to result from this bill, is, I do 
assure your lordships, biassed by no other consideration than the 
effect its own merits have upon my mind. But I have great 
pleasure in saying, that if my opinion could be warped or influ- 
enced by the circumstance of personal consideration, the learhfed 
and honourable gentleman who introduced, this bill in the other 
house of parliament is the individual of all others who would have 
the greatest weight with me as a professional man. On the other 
hand, I must take the liberty to say, that although the opinions of 
die twelve judges of England would not decide me against my 
own judgment, I cannot venture to entertain the idea that it be- 
comes me to treat with disrespect the knowledge and wisdom of 
men so deeply conversant with the laws of the land ; and I must 
confess, that if my opinion did not go with theirs, it would have 
been considerably shaken by what has been expressed in the' 
course of this debate by the noble and learned lord (Ellenbo- 
rough). But, my lords; it is not without very great diffidence I 
hazard an opinion upon a matter' of criminal legislati6n; for I 
should not forget, that although the best part of my life has been 
spent in the profession, the most considerable part of my prac- 
tice has been in courts of equity, and consequently I am not 
Competent to form so satisfactory an opinion upon subjects of this 
sort, "as those who have dedicated the whole of their professional 
life to the practice of the courts of common law, and of criminal 
jurisprudence. I should have, therefore, if this consideration were 
to be attended to, great pleasure, on the one hand, in availing 
myself of the opinion of the truly respectable individual who is 
the author of this bill ; and, on the other hand, to attend to the 
wise opinions of the twelve judges of the country, habituated as 
they have been in the practice of the criminal law, knowing their 
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sentiments upon the subject of this bill, .and understanding that 
not one of them has a shadow of doubt as to its tendency. My 
lords, experience in one instance of the effect of an alteration in 
the statute law, ought in no small degree to influence your lord- 
ships in deciding upon another. My lords, I have felt a great 
deal of pain upon the subject of what has been stated to me to be 
the effect of repealing in the last session of parliament that part 
of the law which extended the punishment of death to offenders 
privately stealing from the person. On the passing of that bill I 
entertained an opinion which has remained unalterable ever since, 
and, what I then predicted, I am sorry to find has since come 
to pass. I am told by those whose authority I cannot disbelieve, 
that the effect of repealing that law has been to increase the num- 
ber of offenders to a degree infinitely greater than was ever 
known before. My lords, this ought to induce us to pause before 
we enact another alteration of the law with respect to a crime of 
equal danger to the interests of society. My lords, in my view of 
this subject I am unwilling to attribute to the friends of this mea- 
sure any intention to introduce speculative alterations into the law 
of the land. There can be no doubt that there is no topic with 
reference to which we feel a stronger duty than in altering penal 
laws, where a manifest necessity exists. But I doubt whether 
this bill is calculated to produce that benefit to the country which 
its friends and supporters seem so sanguinely disposed to predict ; 
and I doubt more of the existence of the necessity upon which it 
professes to be founded. My lords, the noble and learned lord 
has stated to you, that when he had the painful duty of giving his 
opinion upon the question of a capital punishment, it never once 
happened to him to give his advice for its infliction in any case 
save where the crime was of such a nature as to exclude all con- 
siderations of mercy. For myself, my lords, where that painful 
duty was imposed upon me, I never did think myself warranted 
in withholding that part of the punishment, excepting in cases of 
great doubt, or where the shade of crime was comparatively very 
light. My lords, in discussing this subject with myself, and after 
maturely weighing all its bearings, I feel great doubt whether 
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I can accede to the principle to which my noble and learned friend 
has adverted, that it would be better to. make a law which 
should apply punishment with certainty to cases described, at the 
expense of leaving out all considerations of the particular crime ; 
or whether it is not more advisable to leave the law upon its pre- 
sent system, and on its present principle, by intrusting to the dis- 
cretion of the judge to discriminate the different shades of of* 
fence. Now, my lords, the necessity for this discretion very 
often exists, and I think it would be unwise to divest a judge 
of a power which may be so often exercised with prudence 
and humanity. Within my own experience cases have occurred 
where, if this power was not vested in the judge, the greatest vio- 
lence might have been done to the cause of justice and humanity. 
I will take the case of sheep-stealing. My lords, in the court in 
which I otace had the honour of presiding as judge, I remember 
a whole family of persons were indicted for stealing a single sheep. 
It was a case of peculiar hardship. These poor people were 
driven to the commission of a capital crime by the pressing calls 
of hunger and famine — exhausted nature no longer able to bear 
the restraint of human laws, threw aside every consideration of 
honesty, and these unhappy wretches committed an offence which 
subjected them to a capital punishment. Now, my lords, no 
man living could say that this was a case where the judge should 
have nt> discretion. There is no man living who could go 
through such a trial, /without feeling that he should commit a 
greater crime than the unhappy wretches themselves, if he per- 
mitted the law to take its course. (Hear ! hear!) My lords, I 
think this is as strong an illustration of the necessity of that dis- 
cretion as could be well put to your lordships. There are hun- 
dreds of* other cases where the principle is equally applicable* 
But, my lords, I shall mention another case where the principle 
is applicable in the other way. I mean in the case of horse- 
stealing. I remember this remarkable case to have happened 
during the short time I had the honour of holding that situation, 
A man was indicted for stealing a horse of die small value, of 
seven shillings and sixpence, and which he had sold for that sum 
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to a horse-butcher. The jury found him guilty, **kI you will be 
surprised perhaps to learn, that for so trifling an offence I suf- 
fered the law to take its course; The punishment of death for 
this offence only, might appear extremely harsh ; but, my lords, 
in this instance I was guided by the nature of the evidence in the 
course of the trial, the detail of which I have now fresh upon 
my memory. It appeared, I think, that on the prisoner were 
found skeleton keys of all the turnpike-gates within twenty mile* 
of London, which he had manifestly procured for the purpose of 
carrying on the regular business of a horsestealer . My lords, 
these are the difficulties that would constantly arise in the admi- 
nistration of a law which prescribed the particular species of pu- 
nishment for a particular offence. While, in the one case, you 
would be acting with the greatest possible severity, you would in 
the other act with the greatest injustice. Much, my lords, must 
depend upon the nature of the case, the manner of proof, 
and all the circumstances which appear on the trial. Now, my 
lords, it is said, that it is the certainty, and not the severity of 
punishment. that prevents crime. It may be so, but no man will 
say, upon the question of.^ terror, that the threat of so severe a 
punishment has not a great effect, not' only upon the offender 
himself, but upon the rest of mankind. There is no felon, I 
think, on whom the sentence of death is pronounced, that does 
not firmly believe at the time, that the punishment must sooner or 
later be inflicted. Therefore, I am rather" of opinion that it is 
not from the circumstances of the severity of the law being put 
into execution to the fullest extent, so much as the imaginary 
terrors of it.on the mind, that produces the abhorrence of ferime. 
I am very well aware that there are circumstances belonging to 
the crime, which disarm the law of its heaviest penalty. The 
intervention of the Royal mercy generally rescues the unhappy 
wretch from the severity of death ; and this, no doubt, removes 
much of the terror which would be otherwise excited by the 
moral certainty of the punishment. But, my lords, it is upon 
these grounds that it occurs to my mind that a general regulation 
like the law as it at present exists, is preferable to a measure of 
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particular legislation. In the one case, a wholesome discretioif 
is given to the judge — there is a greater prospect of a just mea- 
sure of punishment being inflicted on the offender, as adapted to 
the merits of his particular offence, while, on the other hand, you 
would prescribe a punishment, which has comparatively no terrors, 
to the deepest shades, of this crime. But, my lords, when we 
talk of the severity and the certainty of punishment, the objec- 
tions to the law, as it at present exists, are removed by its actual 
operation. The objection to its severity can only be founded on 
the frequency of its execution, which is acknowledged to be ex- 
tremely rare. While the "very punishment which the bill, now 
before your lordships, proposes to substitute instead of a capital 
one is almost invariably inflicted. I will venture to say that there 
is not one man in a hundred who escapes the severest punishment 
of this law, that is not almost to a moral certainty transported. 
The objection, therefore,' on this head, loses considerably of its 
force. My lords, as the law at present exists, you have in effect 
what is sought by this bill. If the principle is not the same in 
each, the practice is similar. It is needless, my lords, for us to 
differ about theories, if our practice is in unison. My lords, we 
are told that it is to the severity of the law we must attribute the 
paucity of prosecutions and convictions — that the susceptible feel- 
ings of the injured deter them from punishing the guilty — that the 
prosecutor, forsooth, keeps out of the court of justice from pity 
and mercy to the man who has plundered him of his property. 
My lords, I am disposed to think that no such feeling operates 
with the generality of mankind. I fear, my lords, that anger and 
a desire to. prosecute more often possess the prosecutor's breast, 
than the amiable qualities of charity and philanthropy. It 
is not to these benevolent weaknesses we must assign the unwil- 
lingness, of prosecutors to punish. I believe the true cause of 
that tardiness to prosecute, proceeds from a principle of parsi- 
mony. Sore already with the loss of their property, they are un- 
willing to risk the expense of a prosecution, which may in the 
end fail, from the difficulty of proving the crime. And, my 
lords, here I cannot but deplore that some efficient legislative 
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faeasure has not been introduced, to remove this obstacle to the 
attainment of public justice. It is lamentable, that from a prin- 
ciple of this kind men should compromise with their public duty, 
from motives of private consideration* It would be a wise regu- 
lation if the expense of these prosecutions wad borne by the pub- 
lic. With respect to the instance cited by the feoble lord now 
before me (Lord Suffolk) it can scarcely be necessary for me to 
observe, that I am convinced no other motive than that of hu- 
manity could have actuated the breast of the noble lord, in for- 
bearing to prosecute his servant. But the noble lord bad an 
alternative, if his love of justice was not sufficient to carry the 
severest penalties of the law into execution against the offender. 
As the noble lord did not approve of the punishment of death 
he had nothing to do but indict her for stealing in his dwell- 
ing-house to the value of thirty-nine shillings; which would 
completely obviate the objectionable part of [die punishment, 
and the "benefit of public example would have been obtained 
in her conviction. When nty noble friend (Lord Lauderdale) 
tpeaks of the comparative value of money at this day, with 
the, value of money in the days of William III. I perfectly agree 
in his observations. But he wil) allow me to state that this bill 
does not propose %o remedy the objection. If this was a bill 
stating, that no person shall be punished with death for stealing 
privately in a shop to the value of five shillings pf the rnoney of 
William III. but instead thereof to make it ten shillings of the value 
of the money of his present Majesty, that would not be a very 
Objectionable proposition. But this is not the object of the billt 

My lords, it is upon these grounds that I cannot give my con-..' 
sent to this measure ; and I am thoroughly persuaded, after a due 
consideration of the opinion of the noble and learned judge, and 
of the arguments urged by other noble lords, that this bill ought 
riot to receive your lordships' support, (Heart heat !) 

Lord Lansdowne. My lords, no man is more aware than I 
am of the difficulty which I should have experienced in answer- 

I * 



Digitized by 



Google 



1£4 PRIVATELY STEALING BILL. 

ing the objections so forcibly stated by the noble and learned 
lords, if these objections had been confined to particular facts 
within 4 their lordships' peculiar observation; but, my lords, the 
reasoning has been more extensive : and upon tfie broad and ge- 

. serai merits of this bill, their lordships have in no degree convinced 
me that the vote which I shall give on this occasion, will b6 in 
opposition to reason and sound argument. My lords, we niust 

. recollect the distinct grounds upon which my noble friend near me 
proposed dais bill to your lordships. The question, my lords, is, 
whether die unaccountable infatuation which has for the last forty 
years kept the practice 6f our courts of justice at variance with 
the laws- of the kad, is any longer to prevail, in opposition to the 
good sense and experience of persons of all ranks, and of every 
profession, who have had any share in the consideration of that 
system? Whether you will any longer permit a law to remain 
upon your statute book, which is injurious to public justice, be* 
cause no man considers the punishment prescribed at all propor- 
tioned to the offence i and here I must take the liberty of ob- 
serving, that the noble lord near me (Suffolk) is a most apt 
illustration of the impolicy of that law, — whether you will con- 
tinue a system which renders impracticable in effect the law of 
the land? — whether you will determine that the law of the land 
ought to remain without the practice, — whether in fact your 
lordships will permit laws to exist in your criminal code which 
are so absurd, so injudicious, so inconsistent with the purposes 
and ends of justice, that the judges of the land will not allow 
them to be executed ? that, my lords, is the proposition submitted 
for your lordships' consideration. I am anxious, therefore, that 
your lordships should have a clear impression of the design of my 
noble friend.; and that your lordships should treat the subject as 
one of the greatest importance. The assertion of the noble and 
learned lord, -who just sat down, with regard to the effect of repeal- 
ing an act in the course of the last session, calls for particular ob- 
servation. The noble and learned lord states, that the consequence 

^ qf repealing thai act has been to increase the crime it intended to 
prevent beyond all example. Now, my lords, let us ask how ho 
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came to ascertain this conclusion. Was it by the number of pm* 
secutions in the courts of justice ? If it was, my kftds, it is at 
once a decisive argument, not only in favour.of the. J>iU alluded to* 
but in favour of the measure now proposed. My lorfls, the great 
object sought by the prompters of that >biU hiu* been accomplished, 
and all which the promoters of the present bill ask of your 
lordships^ is that your lordships will concur in jl measure which 
promises similar good consequence*. My lords, it is no jproqf 
that the crime is increased because the prosecutions are more fre- 
quent; on the contrary, it is a manifest proof th^t {he obstacles 
which had been heretofore thrown in the wpy of prosecu*- 
tions, by the severity of the punishment, are now removed, and 
hundreds of offenders, who have hitherto escaped with impunity, 
now meet the reward of their crimes. . My lords, I am persuaded 

, that by passing this bill you will prevent the baneful effects which 
have invariably attended tbe law as it at present .exists. Jt may 
appear to increase the crime, but in fact it only increases the 

; number of prosecutions. The intention of the Jaw is now de- 
feated by the severity of the punishment, which deters the prose?* 
cutor from prosecuting, the witness from giving evidence, the 
juiy from convicting, and the judge from executing die sentence. 
My lords, it is to remove those difficulties that the present bill is 
now brought forward : we wish to destroy .that co-partnership 
which exists between the judge, the jury, and the prosecutor. 
But it is said, by the noble and learned lord, that no such consi- 
deration as mercy or pity for the guilty deters die prosecutor 
from coming into a court of justice. That, my Jqrds, may be in 
general true of the prosecutor. But, my lords, you generally 
find that where mercy is wanting in the prosecutor, it is amply 
made up by the other members of the community,-— by the wit- 
ness, the jury, or by the judge. Still, my lords, I am not pre- 
pared to say that the prosecutor is oftener influenced by a vindic- 
, five feeling, than a feeling of mercy towards the guilty. I an* 
persuaded that the latter oftener prevails over die former, be- 
cause with the prosecutor the process against the offender *almo$£ 
alway* originates; and by the number of prosecutions we are 



Digitized by 



Google 



J20 PRIVATELY STEAUNG BlLt. 

enabled to form -a tolerably just conclusion on the subject. My 
lords, the noble and learned lord who began this debate stated, 
that he did not mean to impute any intention on the part of the 
promoters of this bill to introduce a general system of alteration 
in the law Of the land, and that he fras willing to consider this 
bill upon its own individual rnerks. My^lords, my noble friend 
is highly indebted to the noble and learned lord for that candid 
avowal ; but I have only to lament that the noble and learned 
lord's arguments, forcibly and eloquently as they were put, were 
not precisely applicable to the particular merits of this bill. His 
comparisons Were drawn from cases entirely distinct in their 
nature, and in no respect analogous to the crime to winch this 
.bill relates. All that the noble and learned lord stated upon the 
subject of horse-stealing was perfectly correct, and the cases he 
eked were cases in which conviction and punishment might have 
occurred, and which were undoubtedly entitled to the extreme seve- 
rity of the law. But the noble lord has not, nor has any other no- 
ble lord, in the course of this debate, stated a single case of a per- 
son /having suffered the penalty of death foi* stealing privately in a 
-stop property to the amount of five shillings, which is the only 
subject to which this bill now relates. There is no case of con- 
viction before your lordships* which can induce your lordships to 
believe that any case ever can occur where it might, by possibi- 
lity, be necessary to put irito practice the extreme sentence of 
this law. Therefore, I hope, my lords, tjiat you will look to the 
merits of this bill itself, unconnected with any foreign considera- 
tion. At the same time, however, that I protest against the 
principle of loading .the present question with a long detail of 
precedents and cases analogous to some of its general principles, 
I am not insensible to its importance in the actual practice of the 
law, and in the administration of justice, though 1' must still ad- 
here to* my observation, that I think it is a principle which is nojt 
to be applied to alt other laws. . My lords; we have heard much 
of the advantage of vesting in the hands of the judges a discretion 
to administer the; particular degree of punishment, in propor- 
tion to the merits of the particular cases. . Highly, my lords, as I 
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respect and admire the character of the enlightened men who hold 
the distinguished situation of judges in this land, I can never 
accede to a principle so dangerous, so liable to be abused, and so 
fraught with temptation. Inconvenient as a law of exceptions 
might be, it would be preferable to the exercise of a right, arbi- 
trary in its nature, and against the abuse of which it is impossible 
always to guard. My lords, this discretionary power, exercised 
by the judges, is no where recognised by the statutes. It is a 
power which the law never meant to give those who execute the 
functions of judges. It is an abuse which has crept by degrees 
into the practice of our courts of justice, — it is a power which 
must give birth to principles dangerous to, and subversive of the 
best interests of the constitution. My lords, we cannot be too 
watchful of such a power in a country where it is the glory of the 
people that their laws are written and defined, — that none but 
the legislature collectively can decree a rule by which their lives 
?ind liberties are to be governed. My lords, I can never accede 
to a proposition which violates the established maxims of the 
legislature ; namely, that the law and the punishment must be 
consistent with each other. Upon this principle alone I rest my 
support to the bill before your lordships, trusting your lordships 
will not consider it as a measure of general legislation, but as an 
attempt to render useful a most important law pf jthe land, 
(Hear! hear!) 

Lord Elknborough rose to speak in reply. My lords, I 
feel that some apology is due to your lordships for again coming 
forward to engross more -of your valuable time. Perhaps, my 
lords, the occasion of this second attempt to obtain, your lordV 
thips' attention, is to be attributed to the turn this debate 
took in the first instance. The noble lord who introduced this 
bill having applied to me to know whether or not I meant to say 
anything in opposition to this measure, and having given him an 
answer in the affirmative, I thought it became me to state before T 
Jiand what the grounds were upon which I considered this as an 
^admissible bjill ; and certainly! iny lords, I should not have risen 
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now to give your lordships any further trouble, but for some 
misapprehension of my sentiments. My lords, I think it ne- 
cessary to state, that I never did cast any imputation, directly 
or indirectly, upon the motives of those who are the support* 
ers of this bill, when I intimated something like objection to 
what appeared to me to be a systematic plan for altering the cri- 
minal law of the land. What J meant, my lords, was this,— after 
having last year a bill on our table which has made a most dan- 
gerous innovation on the criminal law of die country, — having 
that followed up by another which is making equally as mischiev- 
ous a progress, — the same arguments applying to every law, and 
to every crime which has been applied to this, — I want to know, 
my lords, when we are to stop in this course of legislation ? My 
lords, if we suffer this bill to pass we shall not know where to 
stand, — we shall not know whether we are upon our heads or our 
feet. If ypu repeal the act which inflicts the penalty of death for 
stealing to the value of five shilliugs in a shop, and suffer this bill 
to pass into a law, you will be called upon next year, I have little 
doubt, to repeal die law which prescribes the penalty of death 
for stealing five fbillings in a ' dwelling house, there being 
no person therein. A law, your lordships must know, upon the - 
severity of which, and the application of it, stands the security of 
every poor cottager who goes out to his daily labours. He, my 
lords, can leave no one behind to watch his little dwelling, and 
preserve it from the attack of lawless plunderers, — confident in 
the protection of the laws of {he land, he cheerfully pursues bis 
daily labours, trusting that on his return home he shall find all 
his property safe and unmolested. Repeal this law and see the 
contrast,— no man can trust himself for an hour out of doors with- 
out the most alarming apprehensions, that, on hte return, every 
vestige of his property will be swept off by the hardened robber. 
My lords, painful as the duty, anxious as th$ feelings of a judge 
are, unwilling as he is to inflict the tremendous penalties of the law, 
there are cases where mercy and humanity to die few, would be 
injustice and cruelty to the many. There are cases where the law 
must -be applied in all its terrors* My lords, I think this, above 
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all others, is a law upon which so much of the security of man* 
kind depends, in its execution, that I should deem myself neglectful 
of my duty to the public if I failed "to let it take its course. But, 
. my lords, the difficulties to which we are subject in the execution 
of our painful duty can be better conceived than described: Your 
lordships can ill imagine the tortures of a judge's mind on the even- 
ing before he quits an assize town. Dreary is the pillow upon which 
he rests his head, when he reflects that on the morrow he is to pro- 
nounce the doonis of a heavy calendar of convicts. My lords, I 
conjure your lordships to pause before you pass a bill which will 
have the effect of increasing the number of crimes, and adding to 
the enormous catalogue of offences, which now disgrace the cri- 
minal records of the countiy. Much, my lords, are these ad- 
vocates of mildness mistaken, in thinking that the fear of death 
does not operate upon the minds of the wicked, and deter them 
from the commission of crimes, My lords, depend upon it, it is 
that fear, and that alone, which keeps some men in obedience to 
the laws. Would you then, my. lords, take away the only security, 
the honest and industrious, the rich as well as the poor, have 
against the outrages of vice, and the licentiousness of dishonesty. 
My lords, the punishment of transportation has no terrors for 
such men as these. Believe me, transportation to Botany Bay, 
is, nine times in ten, looked upon as no more than a summer's 
excursion, in an easy migration, to a happier and a better cli- 
mate. Then, my lords, I implore you as guardians of the 
public welfare, not to listen to arguments, and still less to 
act upon principles, which promise no practical good to the 
country. There is a dangerous spirit of innovation abroad upon 
this subject, but against which I ever have, and always shall be a 
steady opposer. I seek no praise, I want no popular applause, 
qil I wish is, that the world may esteem me as a man who will 
not sacrifice one iota of his duty for the sake of public opinion. 
My lords, \ shall never shrink from the fulfilment of the moat 
arduous task from fear of popular prejudice. I think those legis- 
lative experiments, unless curbed within proper bounds, may be 
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productive of the most serious consequences ; and therefore, my 
lords, it becomes my duty, in the responsible situation in which 
I am placed, to make a stand in favour of the established laws of 
the land. A great deal has been said of the severity of the laws, 
and of the necessity of curbing the discretionary power of the 
judges. Enough has been already said by my noble and learned 
friend (the Lord Chancellor) upon the latter subject,, not to re- 
quire that I should take up any more of your lordships 9 time on 
that point ; and the former question embraces such a large field 
of discussion, and would involve so much conflict of opinion, 
that I think it will be most prudent, on this occasion, to avoid 
its agitation. A noble lord (Lauderdale) has suggested an objec- 
tion to the law as it now stands, on account of the great difference 
in the comparative value of money at die period of its enactment 
and the present time. My noble and learned friend, struck with 
the force of the objection, expressed his own wish to concede 
that point, and a disposition to increase the amount of the sum 
which should constitute the capital part of the offence ; at least 
he admitted that the proposition was not objectionable. My 
lords, the propriety of such an alteration as this had not escaped 
my notice.- I suggested the idea to those most eminent for their 
knowledge upon these subjects, and I desired their opinion as to 
the prudence of such an amendment. But they told me this, an<J 
1 believe they told me very truly, that this offence was most fre- 
quently, and more cbnveniently committed by purloining articles 
of small value (property of a bulky nature being less portable); and 
indeed my lords, from my own constant experience, I know that 
lor one culprit who will take an article of larger value, there are a 
hundred who content themselves with carrying off articles of such 
value only as they suppose will save them from the capital part of 
the law. It was therefore, my lords, recommended to me to 
leave the law as it stood, because, by advancing the value of five 
shillings to a higher amount, the difficulty of escape would be so - 
obvious, that the law could never reach a class of culprits who 
are more obnoxious to society than perhaps any other description 
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of offenders punishable by the criminal law. Now, my lords, it it 
«aid that die ends of justice will be defeated by the severity of the 
Jaw acting upon the humanity of the prosecutor. For my own 
part, I don't think prosecutors are in general very tender of the 
prisoner's welfare. On the contrary, I kive found them, in the 
coarse of my own experience, generally very anxious to obtain a 
conviction of the unfortunate wretph on his trial ; and I may 
with equal safety say, that I have very seldom found any unwil- 
lingness on the part of witnesses to give evidence. Indeed I have 
had occasion much oftener to rebuke them for their over zeal in 
the cause of justice, than to admonish them Jo give their testi- 
• mony. It is here then, my lords, that the province of the judge 
is more peculiarly called for. In addressing the jury he directs 
4hem to satisfy themselves that the proof of the crime alledged 
against the prisoner is made out by the evidence. He puts them 
>on their guard against the vindictive spirit of the prosecutor, and 
directs £hem, above all things, to attend to the conduct of the 
.witnesses. Next he calls their attention to the value of the pro* 
perty specified in the indictment, — he puts all the favourable cir- 
cumstances on the prisoner's behalf in the strongest point of view; 
and lastly, lie conjures them to give their verdict according to the 
.evidence, and strictly in conformity to their duty, without favour 
or partiality. He reminds them that it remains in the power of 
thpse wfco administer the laws to mitigate the severity of punish- 
ment; or recommend the offender to the royal mercy. My 
lords, when these formalities are gone through, when the judge is 
satisfied that the guilty are convicted according to the strict rules 
of evidence ; and that he has had the benefit of every advantage 
prescribed by the law, he takes the opinion of his brother judges, 
and with their consent only, is the sentence of death finally rati- 
' lied. It then becomes his duty to represent the case of the un- 
fortunate convict to rQyal consideration; the interposition of 
which never fails, when the peculiar circumstances of the case 
require its mercy. My lords, the administration of justice, under 
restrictions and regulations like these, can never fail of answering 
the great ends of all human laws. It is impossible that any mis- 
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chievous consequences can arise to society, where the function* 
of the judge are executed in conformity to the law, subject how- 
ever to a wholesome and rational discretion. The nature pf hu- 
man crimes, their shades and characters, the different condiuct of 
the persons committing the same offence, their good moral cha^ 
meter previous to the committal of the crime, and a thousand 
other circumstances which appear in the course of investigation, 
are considerations for which no legislative enactments can provide a 
mode of treatment. My lords, without this discretionary powes 
I am persuaded much injury would be done to public justice ; but 
possessed of this power, it is always in the power of the judge to 
administer % punishment proportioned to the offence. ^Occasions 
may frequently occur where even a much> milder punishment may 
be judiciously inflicted, with benefit to public justice, without an 
example pernicious to society; and, on the other hand, cases may 
occur where the severity of the law to its utmost extent may be 
inflicted without violence to mercy, or overstraining the purposes 
of justice. My lords, for these reasons, I think that the law as it 
now exists, administered as it is by common consent, with impar- 
tiality, and a strict regard to the welfare of society, 'cannot be 
altered without materially shaking the established principles of 
criminal jurisprudence in this country, and laying the foundation of 
future innovations, prejudicial to the best interests of society, and 
inconsistent with the ends of public justice. (Hear! hear] 
hear 1) 

Lord Holland shortly explained* 

A division then took place, when die numbers stood thus i 
Contents 31 

Non contents 11 

Majority 80 in favour of Lord Elfento* 

Tough's motion. 
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Times, May 5. 
Sir Samuel Romilly, pursuant to the notice which he had 
given, rose to move for a return of the number of persons who had 
been committed within a certain period to prison, within England 
and Wales. His wish was to procure all the information that could 
be obtained upon this subject in a more distinct, and conse- 
quently useful shape, than' could be derived from the returns upon 
die table of the house. In consequence of a motion which he 
had made last session upon this subject, he had reason to think 
that returns had been made to the office of die secretary of state, 
containing much information, but not all that it was desirable 
should be in the possession of the public. In the return on the 
table from the secretary of state's office, they had only a return of 
the number of commitments, of those who were acquitted, or 
discharged on bills not found, or discharged by proclamation. 
But. the return did not contain that part of the information which 
would be most particularly desirable; a return of the offences 
for which tie several prisoners were committed, or convicted, and 
of wlpqh> they had been acquitted, and then discharged. It would, 
be importftn£ for the house to be in possession of such informa- 
tion, in order to know how many were committed for murder, 
forgery, and other crimes, with respect to which no alteration of 
die law was in contemplation ; and also how many for larcenies, 
&c. and the circumstances of aggravation. It would be observed, 
from the return op the table, that by much the largest class con- 
sisted of those committed for. larcenies, being altogether 2423 
names. With respect to these, he thought it. would be necessary 
to know how many had been committed for privately stealing from 
the person, in houses, or in shops, as well as what number were 
tried, what number acquitted, and what number discharged. In- 
formation of this description would be most satisfactory, before 
any alteration should be made iu the law, because every such al- 
teration being an experiment! it must be desirable to ascertain, 
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as nearly as possible, the grounds upon which the experiment 
rests. The information he alluded to would afford the best an- 
swer to arguments founded on presumptions which had been used 
on a late occasion. The motion he proposed to make was, 
" That an humble address be presented to his majesty, that he 
" would be graciously pleased to direct that there be laid before 
" the house a return of the number of persons, male and female, 
" who have been committed for trial at the different assizes, or 
" great sessions, from the year 1805 to the year 1809, inclusive ; 
" distinguishing the charges upon which each was committed, 
" the crimes for which indicted, convicted, or acquitted, and also 
" distinguishing under the head of each crime the number of 
" those committed, convicted, acquitted, discharged upon no bills 
" being found, and discharged by proclamation; together with, 
" under each head of offence, the number of those who were exe- 
" cuted " 

It was unnecessary for him to state the advantage that would 
be derived from such a return. He was aware of the difficulty of 
procuring a return such as he called for, and that, when he made 
a similar motion last year, the secretary of state informed him 
that no such return existed in his office. He was indebted to the 
politeness and attention of the secretary of state, for his having 
undertaken to call upon the clerks of assize for all the information 
upon the subject that they could supply; and some had been 
thus obtained, though not all that was necessary. They had the 
return of the commitments and the indictments, and he had no 
doubt that a return might be obtained from the clerks of assize, 
who were six in number in England, and four in Wales, of the 
convictions and of the offences, whether laid in the indictment or 
otherwise. But his object was not alone to obtain this informa- 
tion because it was valuable, but with a view to a measure, the 
fate of which on a former night he deplored. If he thought the. 
sense of the house was decidedly against that measure, he should 
not bring it forward again. But when he considered that it had 
been lost only by a majority of two, and that of those who voted 
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against it, two at least seemed to be doubtful as to the bill, and 
voted against it only as connected with some other measures of 
which they did not approve ; he should have no hesitation to sub- 
mit it to the decision of the same house, that had disposed of it 
on its own merits ; because, where there was doubt, the leaning 
should be to life. For his own part, so far as related to that bill, 
he felt himself in the situation of a criminal, ; not convicted of the 
crime with which he stood charged, but for some other act done or 
intended. If the forms of the house would allow it, he should bring 
forward the same bill this session ; at all events, it was his intention 
to do so early in the next session. On a question of that de- 
scription, totally unconnected with party, he had to lament, that 
any gentleman should have, thought it necessary to canvas for 
votes against it ,* and yet it was obvious, that all the gentlemen in 
office then in the house had voted against it.* Of this he did not 



* Subjoined is a list of the voters. It is inserted because it may elucidate 
this sentence in the speech of Sir S. Romilly, and without the slightest wish to 
insinuate that the friends andopponenb of this bill were not influenced by motives 
of equal purity. 

Times, May 4, 1810. 
Right hon. C. Arbuthnot, secretary of the treasury ;— Sir R. Bickerton, barfc 
lord of the admiralty j— James Buller, ditto ;— hon. C. A, Cooper, clerk of the 
ordnance ;— J. W. Croker, secretary to the admiralty ;— hon. W. Elliott, lord 
of the treasury;— James Farquhar;— right hon. J. Foster, chancellor of th< 
Irish exchequer ;— W. Frankland ;— W. Fitzhiigh ;— Sir V. Gibbs, attorney-ge- 
neral ;— D. Giddy ;— Henry Gonlburn, under secretary of state;— H. Herbert; 
—George Johnstone ;— Hugh Leycester j— J. H. Loft ;— right hon. C. Long, 
joint paymaster of the forces ; — S. R. Lushington, chairman of the committee of 

ways and means;— Sir Macdonald ;— Cr. A. Macnaughton ;— Viscount 

Palmerstone, lord of the admiralty ;— right hon. S. Perceval, first lord of the 
treasury, chancellor of the exchequer, chancellor of the duchy of Lancaster, 
. &c, &c. &c— Sir W. Plomer, solicitor-general ;—fcon. W. W. Pole, chief secre- 
tary in Ireland;— right hon. R. Ryder, secretary of state ;— C M. Sutton, 
judge-advocate ;— Sir T. Thompson, comptroller of the navy ;— Lord John 
Thynne, vice-chamberlain to his majesty; — right hon. T. Wallis, member of the 
board of controul;— R. Ward, lord of the admiralty ;— W. Wemyss ;— R- Whar- 
ton, secretary to the treasury ;— right hon. W. Windham. 

Tha 
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complain, though he must complain of the thin attendance in the 
house on that occasion. It was impossible that gentlemen could 
be indifferent on a question which was to decide whether the 
lives of eight hundred fellow creatures should be left liable to be 
sacrificed. He had heard that many gentlemen friendly to the 
measure would have attended if they had known that the bill was 
to come on. He had given notice of the day on which it was to 
be brought on, in rather a full attendance, and he did think it 
rather strange that the Highgate archway, or the Holloway water 
bills, should obtain a fuller attendance than this important mea- 
sure. He took that opportunity of giving notice, that if the busi- 
ness fixed for Monday should go off, he should bring on the third 
reading of the remaining bill, and if not, at all events on this day 
se'onight. He also gave notice that he should bring in the former 
bill early in the next session of parliament. He could not con- 
ceive, as had been stated, that the keeping of this subject open 
could have any influence upon those connected with the adminis- 
tration of justice. He should therefore move, &c. — On the mo- 
tion being put, 

Mr. Secretary Ryder did not mean to object to the motion of 
his honourable and learned friend, however he might differ as to 
the measure. He agreed that the information was important to 
be obtained, and he rose only to guard against any misconstruc- 
tion of his views, if, after all the pains he could exert, he should 
fail in obtaining the desired information. If he was not mistaken, 



The minority who voted in favour of it were : — 

Hon.J.Abercromby, Scrope Bernard, Thomas Babington, Henry Brougham 
right hon. George Canning, Thomas Creevey, H. C Combe, Vis. Folkestone, 
right hon. Sir W. Grant, Pascoe Grenfell, hon. C H. Hutchinson, hon. W. 
Lanibe, J. Leach, Sir TV. Lemon, John Lemon, — Macdonald, J. Marryat, 
hon. W. R. Maule, Sir R. Milbanke, bart. Peter Moore, — Morris, Charles 
O'Hara, Henry Parnell, Sir A. Pigott, Sir S. Romilly, R. Sharpe, W. Smith, 
J. Stephen, W. Taylor, M. A. Taylor, H. Hiornton, John Wharton, and W, 
Wilberforce. 
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this was the same with die motion made by the learned gentle- 
man last session, to which there was a return on the table. The 
fact was, that the information obtained had not been, and could not 
be procured by compulsion from the officers, but by an application 
to them; which they might comply with or not, as they pleased. 
Many had, no doubt, complied. For himself, he should only 
say, that he would do all in his power, but he would give no 
pledge that all the information desired would be obtained. • He 
should not then enter into the question- which had been disposed 
of the other night. "*" » 

Sir T. Turtoti, in vindication of the house, stated, that the bill 
had been brought in on a day when the county sessions were held 
throughout England ; a circumstance which was sufficient to ac- 
count for die thin attendance on that day. 

The Chancellor of the Exchequer, in answer to the observation 
of his honourable' and learned friend, that votes had been can- 
vassed for against die biD, observed, that if it had been treated as 
a party question, a much fuller attendance must have been ob- 
tained on either side of the house. 

Sir Samuel Romilly stated, that the return on the table was 
one' which had been many years before the house, and had not 
been obtained, in consequence of his motion last session, from the 
clerks of assize. He had no doubt that much valuable informa- 
tion upon this subject would be found in the secretary of state's 
offices. 

The motion was then put and agreed to, and also a motion for 
a like return of commitments for trial at the quarter sessions, with 
similar distinctions. 

The addresses were ordered to be presented to his majesty by 
such members as were of the privy council. 
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Sir Samuel Uomilly then gave notice that be should on Moo- 
clay next, make a motion on the subject of the transportation of 
convicts to New South Wale*. 

Times, May 10, 18 10. 
Sir Samuel Rofnilly stated, that the subject to which he had 
now to direct their attention, was of no less importance than what 
he had already submitted to their judgment. In considering pu-r 
nishments as they operated to the prevention of crimes, he thought 
they might be divided into three classes. The principle of the 
first was, that the punishment of the individual should operate on 
society in the way of terror. The second waa to put it out of die 
power of the person offending to commit crimes in future, either 
for a certain time specified in the sentence, or for ever. The 
principle of the third was, the reformation of the offending party. 
This third mode he feared had been very much neglected of late 
years. He was however ready to allow that there were many 
very honourable exceptions in the conduct of the different coun- 
ties which had established penitentiaries. A favourite system had, 
as he thought, most unhappily beea adopted in the transportation 
of convicts to New South Wales* Before the restoration of 
Charles the Second, the principle had not been adopted, nor was 
the transportation of convicts known ; but after that time, persons 
found guilty of offences entitled, to the benefit of clergy, and sen- 
tenced to be imprisoned, were transported to our settlements in* 
North America. . They were not, however, sent ajvay as perpe- 
tual slaves, but bound by indentures for seven years, and for the 
last three years they received wages, in order that a fund might 
be provided to give them a fair chance of future success in life. 
By the act of the 4th of George the first, grand and petty larceny 
were made liable to the punishment of transportation^ the judges 
thought proper. Thus the law continued, till the revolution in 
America rendered it impossible to send over any more convicts to 
that country. As the persons so transported were, bound ia this 
manner, those that were rich could ea^y make such ail agreement 
that to them the punishment should be only exile, whereas to 
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the poor, labour was superadded to exile. In the beginning of the 
American war, the system of imprisoning convicts on board the 
hulks was first introduced ; and an act was also passed allowing; 
the judges to transport convicts who were liable to transportation 
to any part of the world. A mode was then devised for restoring 
persons convicted of crimes to the habits of industry and virtue. 
This plan was first set on foot by the celebrated Mr. Howard, 
Lord Auckland, and' Mr; Justice Blackstdnev Judge Blackstone/ 
in his Commentaries, had descanted warmly on the advantages 
which were then expected from the penitentiary houses which it 
was proposed to establish. For thirty-six years a law for this 
purpose had remained a dead letter -on the statute book, although* 
it was a monument of eternal praise to thodfc who had framed it; 
While the law so lay dormant; .a project was unhappily prdposed 
to government, of sending the convicts to New South Wafctf & 
establish a colony there. It was perhaps the boldest and moat 
unpromising project which was" ever held out to any admii*istra~ 
tion, to establish a new colony which should consist entirely of the 
outcasts of society, and the refuse of mankind. The persons sent 
there were not even left to their natural profligacy, but Had a sort 
of education in the hulks, which rendered them infinitely more, 
viciotfs than ever they had been before. In the month of Febru* 
ary, 1787, the first embarkation was made for this new colony, 
consisting of £64 convicts. He wa*s justified, from the report of a 
committee of that house, in believing, that the original profligacy 
of these men had been much increased by tfreir long imprison* 
ment on board the htilks. Instead of selecting ffrr $\e first em- 
barkation persons who knew any thing about country business, 
they chose only those who had been convicted in London and 
Middlesex, and who must, as inhabitants of a large city, be con-; 
ceived most unfit persons for a new colony. Out of the £64y 
£33 who had been sentenced to imprisonment for only sevei¥ 
years, had lain above four years in prison, and consequently ktf# 
only three years of their sentence remaining. This was a most 5 
flagrant injustice on the persons sent. During the many years 
three this colony bad beenestabfofeect, the case was very frequent oi 
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sending over persons who had been on board the hulks for above 
six years, and whose sentence would have expired in nine or ten 
months. When they were sent to Botany Bay, however, there 
was no chance of their returning in the time that by law they 
were entitled to their liberty. In fact, there, was no provision 
made for their ever returning, and this was a most peculiar hard- 
ship and injustice to 'the female convicts. The only mode in 
which die male convicts were able, after the expiration of their 
sentence, to return hpme, was by working their passage, as they 
had not money to pay for it What, then, was to become of the 
females to whom this resource was not left ? Several of them had 
been transported at a very early age, and the hardship and injus- 
tice which they sustained was a subject deserving the serious con- 
sideration of that house. As to those men who returned from 
transportation, they were generally far more desperate and de- 
praved than when they were first sent there. The education was 
in many instances derision ; for when young boys were sent on 
board the hulks, they acquired in a short time a matured virility 
in vice, which they would not have learned so soon in any other 
school. This was, in fact, a subject to which the attention of the 
house had not been seriously called, from the first establishment 
of the system. Those who escaped from the settlement wandered 
among the islands of the South Seas, where they were the apos- 
tles of mischief. Their character perhaps fitted them for chiefs 
among savages ; they taught them navigation and useful arts, and 
many of the missionaries found their labours ineffectual from those 
persons having preceded them. The expence also of this esta- 
blishment was most enormous, and infinitely greater than that of 
erecting penitentiary houses. As to the difficulty of making the 
prison of Newgate a place for the reform of criminals, the book 
of Sir Richard Phillips (to whom he thought very great credit 
was due for his attention to this part of his duty as sheriff), shewed 
that it' was not possible. After paying some high compliments to 
the memory of Mr. Howard, he said that he was not, however, . 
an advocate for solitary imprisonment, unless combined with use- 
ful -labour.* To immure a man within the walls pi a solitary cell, ' 
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who was used to company and of social habits, was often a pu- 
nishment worse thaii death, -unless some suitable employment w?s 
provided for him. He concluded by moving an Address to his 
Majesty, praying him to direct the Act of. the 19th of his reign, 
relating to Penitentiary Hotises, to be carried into execution. 

Mr. Secretary Ryder agreed in many of the general observa- 
tions made by his honourable and learned friend. He thought 
that it would be better to put off the investigation for the present, 
and he should take every pains to inform himself fully on the sub- 
ject before it should be again discussed. As to imprisonment on 
board the hulks, that was now very different from what it had 
been at the time the committee presented its report. By the 
exertions of a most able magistrate, Mr. Graham, a mode of 
imprisonment, which was originally most unwise,. had become 
salutary. The convicts were laborious and diligent, and proba- 
bly did obtain habits of industry during their imprisonment, which 
would be useful to them when the term of their imprisonment 
was expired. No establishment could be more economical,. for 
he realty believed that, from the value of their works, the esta- 
blishment supported itself. They were in general reputed to be 
such good workmen, that the Lord^of the Admiralty had ap- 
plied to him for the direction of one of their hulks, as they did 
not think they could find better labourers any where else. He 
hoped the hon. gentleman would not name a very early, day, as he 
would wish to take time to inform himself perfectly on the sub- 
ject of the establishment at New South. Wales. 

Colonel Frankland complimented Sir S, RomiDy for die great 
attention he had paid to these subjects, and the many important 
observations he had suggested to the consideration of the house. 
Agreeing as he did with him in most of the principles he laid 
down, he wished, however, to allude to the materials that now 
existed in this country. He thought that names should go but 
for Utile; and that a place might be built and called a peniten- 
tiary, which would not answer the purposed of one ; and, on the 
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other hand, a floating prison, called a hulk, might really be called 
a penitentiary. He praised the regularity and industry of many 
of the convicts whom he had happened to tee, and could by no 
means disapprove x>f an establishment which brought convicts to 
that sort of regularity and industry. He did not know but that 
the establishment of New South Wales might also act as a peni- 
tentiary. If a young lad was sent there for poking pockets, he 
aught be reformed of that crime, by living in a country where 
there were no pockets to pick. (A laugh.) There was an abso- 
lute impossibility of committing in Botany Bay many of those 
crimes which were severely punished in this country. Notwith- 
standing the impressions which were at present on his mind, he 
felt himself very much obliged to the hon. and learned gentleman 
(Sir S. Romilly) for calling this subject seriously to the attention 
of the house. 

Mr. Wilberforce admitted that, under the care of Mr. Gra- 
ham, the hulks were brought to uncommon 'order and usefulness. 
But still the penitentiary system was superior to any other that 
had been devised. The single cause which had left that admir- 
able system still a dead letter, was the difficulty of finding men 
who would let their ground for the buildings. As to the settle- 
ments in New South Wales, the whole had Veen conducted with 
an utter neglect of the natural provisions which ware moat im- 
portant for a colony. Morals, the great cement of society, were 
thrown underfoot; the government was corrupt, the subjects 
licentious. For twenty, years these was no church in the capital 
city. But last year a governor was appointed by lord Castlereagh, 
from whose character the best results might he expected. The 
penitentiary: system was the work of some of the wisest and beat 
of men; of Judge Btackstoos, Mr. Howard, and other distin- 
guished persons ; and it afforded the fairest hope of reformation 
among the lower ranks of the people. As for the jail of New- 
gate, it was a disgrace to the city, of London. He (Mr. Wilber- 
force) was only anxious that sonp gentleman, with better oppor* 
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tumties than himself, should take up the subject/ and he would 
give all his support to the inquiry into its abuses. 

Mr. Windham thought, that as the Botany Bay colony was 
thriving, and had cost a good deal of money, it need not be ^ 

thrown away. He did not like the fanatical religion and peculiar 
habits learned in penitentiaries. 

Sir W. Milner approved of the penitentiary system. 

Mr. W. Pole would mention on the subject some of those cir- \ 

cumstances which had struck him on a similar inquiry in Ireland. < 

For want of transports, the convicts were frequently kept in pri- 
son for five or six years. It had been declared by the Judges, 
that those years formed no part of the time of their exile. This 
induced the benevolent mind of the Lord lieutenant to examine 
into so crying an injustice. An old law was found, which allow- 
ed the exile to be transmuted for an equal period in confinement. 
There were discovered 60 females, in cells of 12 feet square, 10 
in each cell. These women were put into penitentiaries : they 
became industrious, as they felt the enjoyment of light, and air, 
and food ; as they felt the pleasure of honest industry, they grew 
diligent and honest ; work could scarcely be supplied to them 
sufficient for their new activity, and at the return of every week 
there was an additional evidence of the signal power which en- 
couragement and care had in reforming the most abandoned, and \ 

cheering the most unhappy. 

j 

Sir Samuel Romilly, after a few observations on what had | 

occurred in the debate, stated that, as his purpose seemed to ^ 

meet with the approbation of the house, and, as opportunities to x 

make inquiries upon the subject might be beneficial, he would, / 
with the permission of the house, withdraw his present motion, 
and make it at a future day. 
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HOUSE OF COMMONS, 

June 5, 1810. 



MOTION RESPECTING PENITENTIARY 
HOUSES. 

Sir Samuel Romitty, in rising to make his promised motion, 
touching the Acts of the 19th and the 34th of the King, relative 
to the erection of Penitentiary Houses, said, he should not go 
over the grounds at any great length, upon which. he thought this 
measure ought to be adopted, and which he had fully stated not 
long ago, when he had made the motion which he was now about 
to submit again to the house. I will just state, said he, that 
the object of this motion is to carry into execution a plan for 
rendering the administration of the laws more effectual, and 
which held out a better prospect of reforming criminals, and of 
attaining all the other objects of all penal laws, . than any that 
has hitherto been found practicable. It is a plan which was 
formed by some of the wisest men in this country, and who. had 
devoted much of their valuable time to this important subject — 
by Mr. Justice Blackstone, Mr.. Howard, and Mr. Eden, now 
Lord Auckland. The great objects which they proposed to them- 
selves were, to reform the criminals, to seclude them from their 
former associates, to separate those of whom hopes might be 
entertained from those who were desperate, to teach them useful 
trades, to accustom them to habits of industry, to give, them re- 
ligious instruction, and to provide them with a recommendation 
to the world, and the means of obtaining fen honest livelihood 
after the expiration of the term of their punishment. In the 
opinion of Mr. Justice Blackstone, it was a system which united 
in itself so many advantages, and held out so flattering a prospect 
of success, that he did not hesitate to declare, that, " if properly 
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" executed, there was reason to hope that such a reformation 
" might be effected in the lower classes of mankind, *&d such a 
"gradual scale of punishment be affixed to all gradations . of 
" guilt, as might in time supersede the necessity of capital pu- 
" nishments, except for very atrocious crimes. 99 * That plan, 
however, has remained on the statute book for upwards of SO 
years, without any effectual step having been taken to carry it 
into execution. In the mean time the want of it has been severely 
felt, and all have confessed thfrt the inconvenience and inefficacy 
of other punishments have rendered but too sensible the impoli- 
tic and injurious tendency of the present system. There are, in* 
, deed, but three species of punishment which by the law of this 
country, can be inflicted for crimes above the description of mis- 
demeanors, and which are yet not punishable with death — that 
of imprisonment in gaols or houses of correction ; imprisonment 
on board the hulks ; or transportation. With- respect to impri- 
sonment, it has been found, that in general persons who have 
been confined in common gaols return to society much worse 
than when they were first withdrawn from it; that men who 
were imprisoned for their first offence, became in a short spaqp 
of time hardened and desperate, and qualified to commit the 
most dangerous crimes ; that they are matured in villany, with a 
degree of rapidity which would be thought hardly possible in so 
ihprt a period. To remedy .this evil, expedients have been de- 
vised, but noie have been* executed. The prisons of this coun- 
try yet remain a reproach to it. No one step has been taken to 
adopt a plan, by which the different classes and species of of- 
fenders might be separated from each other. Offenders of the 
very worst description are indiscriminately mingled with those 
whose first offence (and that, perhaps, a very slight one) had 
brought them into a situation, from which with a little care they 
might be reclaimed. Persons who have been committed on sus- 
picion of an offence, whose 1 guilt or innocence is yet matter of 
uncertainty, are compelled to associate with those whose crimes 
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bave been ascertained, and the danger and contagion of -whose 
society and manners and example cannot be doubtful. Such is 
the general state of the prisons of this country, with a very few 
exceptions highly honourable to the counties in winch they are 
to be found. The most remarkable of these exceptions are the 
prisons of Gloucestershire, under the care of Sir George Paul, 
and the house of correction at Southwell, in Nottinghamshire. 
Amongst the prisons pre-eminent for the badness of their police 
and their regulations, I am sorry to be obliged to mention those 
of the metropolis. The prison of Newgate particularly seems to 
comhineevcry defect of which a place of confinement is capable ; 
and at the same time that we bare erected a national monument 
to Mr. Howard, as a reward for his exertions to reform our. pri- 
aons, the city of London leave, close to die statue we have raised, 
this gaol, as a monument of our disgrace and our inhumanity, 
and m which not one of the regulations which Howard recom- 
mended has been observed. ' 

Imprisonment on board the hulks is still more pernicious, and 
fwoductive of still greater evils, even than imprisonment in our 
eeenmon gaols. It seems not to be the duty of any responsible 
person to determine what description of offenders shall be sent 
on board these vessels. Convicts from remote parts of the coun- 
try, and those who have long infested me streets of London^ 
boys for their first offences, and long practised robbers and adepts 
in every species of crime ; those who are not intended to be re- 
moved' to any other place of punishment, and sucb as are waiting 
only for an opportunity to transport them to Botany Bay, are all 
confounded together, and, in the intervals 6f their severe labours, 
encourage and instruct each other in crimes, and m die most 
odious vices. Mr. Howard has stated, as the result of much 
observation ami inquiry, that of the persons confined on beard 
the mdks, these who came from the Country generally died) m 
etnseqnence of their confinement, and of tie horror they felt at 
the'examples and the seenes exhibited to themj and that those 
who came from great maquiacturing towns generally became in a 
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short time the moet daring and daqgerous of offenders. When 
this subject was last before the house, the secretary of state told 
us, that lately a great reform had been effected on board the 
hulks, and that they were no longer liable to the objections for- 
merly made to them ; and this happy change he ascribed to the 
gentleman under whose superintendence they are placed. I am 
sorry to say, that that representation does not agree with the ac- 
counts which I have received. I have no doubt that the reports 
which have been made to that gentleman by the persons' he em- 
ploys are perfectly conformable to the statements which he has 
made to the secretary of state ; but has that gentleman, though 
I understand that he inspects the hulks himself, been at Ports- 
mouth more than once within the last year i and if he has, is it 
or is it not true, that although the most vicious and depraved 
habits and examples prevail there, there are at this moment no 
less than 14 or 15 boys to be found amongst the prisoners ? The 
truth is, that no care, no attention, will ever be able to correct 
the defects of this species of punishment. The mischief, as is 
truly stated by the committee of which you were the chairman, 
in their report of 1797, is not so much in the mode of conduct* 
ing the establishment, as in the establishment itself. The vices 
of it are insepasable from the system. 

With respect to the punishment of transportation to New 
South Walea> I have so lately troubled the house, and at so 
muck length upon it, that I should be inexcusable in trespassing 
kmg upon their patience now. In whatever light we consider it, 
as calculated to prevent crimes, whether by the terror wJiiA the 
example shouldi inspire, or by the reformation of the individual 
poniBked, we shall find it extremely inefficacious. As an ex- 
ample, the effect of the punishment is removed to a distance 
from thoston whom it is to operate. It is involved » the great- 
est uncertainty, and: is considered! very dtfferently according to the 
sanguine ok desponding disposition of those who reflect on it, or 
according to the meee accurate* or erroneous accounts of the 
colony which may^ happen to have reached them. IWeeverity, 
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indeed, or lenity of the punishment, depends not on die degree of 
guilt of the offender, but of his talents/, and acquirements, and 
qualifications, for the new state of things into which he is trans* 
ported. Possessed of that knowledge and skill which happens 
here to be most in request, it matters little what has been his 
offence, . be may chance soon to find himself relieved from all 
restraint, and in a situation which he never could have hoped to 
gain in his own country. I have been informed, that in the 
transactions which immediately led to the revolution which has 
lately taken place there, an attorney, who here stood in the pil- 
lory,- and was afterwards transported, a man who here would 
have been an outcast, from all society, was confidentially advised 
with by those in authority,' and enjoyed something very like the 
influence of an attorney-general, because he was. well. acquainted 
with legal forms. 

. To judge of the effects which are produced in the convicts in 
the way of reformation,, one has but to read the history of the 
colony which has been published by Mr. Collins, a writer who 
is above all suspicion of exaggerating the evils he relates, for, in 
spite of. the facts which in every page of his book pronounce the 
' condemnation of tjie' whole system, he is uniformly its panegy- 
rist The history which he has written is little more than a dis- 
gusting narrative of atrocious crimes and. most severe and cruel 
punishments. It is indeed a subject of .very melancholy, and to 
this house of very reproachful reflection, that such an experiment 
in criminal jurisprudence and colonial policy as that of transporta- 
tion to New South Wales should have, been tried, and we should 
have suffered now four-and-twenty years to elapse without ex- 
amining or even inquiring into its success or its failure. ' An ex- 
periment more unpromising or bolder than that of founding a 
colony, which was to consist altogether of thieves and convicts, 
of the very refuse of society, of men habituated to idleness, and 
having no motive ;for wishing success to the colony they were 
founding, never was tried in. any former age or by any other na- 
tion. A^ben we formerly transported convicts to North Ame- 
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rica, they found themselves immediately on their arrival in a so- 
ciety, where habits; of industry and regularity prevailed, and 
where the vicesr or crimes of an individual marked him out as an 
object of infamy or of punishment ;' but iu the infancy of the 
colony in New South Wales, guilt and vice were the character- 
istics of the whole nation. It was to be a people of thieves and 
outlaws, under the cohtroul of their military guards. Thieves 
and their keepers— prisoners and their jailors — these were to be 
the whole population. 

If such a project ever could have been successful, at least the 
persons transported should have been only those who were sen- 
tenced to that punishment for life, and not men who, being sen- 
tenced for a few years only, would soon have a right by law to . 
quit the colony. The greatest number, however, who were 
transported, were of this description. ' In the first embarkations 
whieh took place, the gross injustice was committed of not send- 
ing to the colony any account of the period at which the sen- 
tences commenced ; and Collins relates, that when several con- 
victs claimed their liberty, it was necessary to inform them .that 
inquiry should be made in England of the truth of their state- 
ment, but that they, must remain in bondage till an answer was. 
received to the inquiry, which would be at least a year and a 
half. During the whole time that the colony has existed, men 
have been transported, who, at the time when they were em- 
barked had only a few years to come of the time for which they 
were sentenced. It appears by the returns from the office of the 
secretary of state now on the table, that in June 1801, no 
fewer than 40 men were transported, 'each of whom had only 
one year of the term of his punishment to come, when he. was 
embarked, and ten of them had only nine months, and this, al- 
though the voyage is of nine months ; so that. when they reached 
the place of their punishment, they had by law no punishment 
to suffer. 

It appears by the same returns, that so late as in the month of 
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August last, two then were transported, who it (he-time of their 
being sent out of the country had not two years to come of the 
term of their punishment When these eases were mentioned 
before, some gentlemen endeavoured to account for them by sup- 
posing that it must have been at the request of these convicts 
themselves that they were transported : but I am fully convinced 
that there is no foundation whatever for that supposition. The 
last instances are so recent, that the fact might easily be ascer- 
tained. The truth, I believe, is, that this, flagrant injustice is to 
be ascribed only to the negligence, but a very criminal negligence 
it certainly is, of those on whom the execution of these sentences 
depends. 

Indeed, not only with a view to the prosperity of the colony> 
'but to the justice which is due even to convicted criminals, none 
should be transported to so distant a part of the world -who are 
not sentenced to transportation for life, unless they were, at the 
expence of government, brought back to their country at the ex- 
piration of the term of their punishment. Left to get back ta 
their native country as they can, their only resource is to work 
then* passage home as sailors ; but this is a resource only for the 
strong Mid healthy. To the sickly, the aged, and infirm, the sen-* 
fence, which by law is limited to a certain number of years, be- i 
comes in*fact a sentence for life. With women it necessarily be- 
comes such a sentence in every case ; and yet, from the first i 
adoption of this system, there have been, exclusive of those who 
sailed a few months ago, pn board the Canada transport, no fewer 
than 1754 women transported for the term of seven years: 1754 
persons, who, for offences which the law has declared deserved 
no severer punishment than transportation for seven years, actually j 
transported for life, and- those of a sex which, if all notions of I 
justice were to be disregarded, might seem at least deserving of 
stome compassion. If in England any jailer were to presume to 
retain a single individual in prison, though but for a few weeksy 
after the term of his imprisonment had expired, what indigna- 
tion would not be felt at such a flagrant abuse of authority ?— but 
the continuance of stfch injustice during all the lives of thousands 
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who are made the victims of it, passes almost unnoticed when 
the scene is removed to so great a distance from us« 

The punishment of transportation has indeed been sometimes 
considered as one of no great severity, and I have been very 
sorry to hear it so represented by those on whom the inflicting it 
depends. It is, indeed, often inflicted at the quarter sessions, for 
petty larcenies, not attended with any circumstances of aggrava- 
tion ; it is sometimes inflicted on boys at a. very early age, merely 
as the means of separating them effectually from the bad con- 
nexions they may have formed at home* It were much to be 
wished, that those who consider transportation in this light, would 
impose upon themselves the duty of reading Mr. Collins's history 
of the settlement, that they might acquire a just notion of all the 
complicated hardships and sufferings to which transported con- 
victs are exposed. 

I have touched only ,on a few of the evils of this species of 
punishment, and it is because I enlarged so fully before on many 
others that I pass them over now. No person, surely, who has re- 
flected cm .this subject, can doubt that it is expedient to try some 
other mode of punishment. That of the penitentiary houses can, 
indeed, hardly be called an experiment ; it has already been tried, 
and every where with success. We are not only informed of the 
good effects of it in the towns of North America, where it has 
been adopted} but we have seen them in several parts of Eng- 
land, and in the instances of those penitentiary bouses which the 
secretary for Ireland lately mentioned in this house. Too much 
praise, indeed, cannot fee given to the Irish government, for the 
attention they have paid to this subject, and Ate most sanguine 
could not have hoped for greater success than has attended their 
exertions. It is earnestly to be wished that their, example may be 
followed by his Majesty's ministers' here** 

He concluded by moving, That an humble address be pre- 

• See a table annexed in page 184, explanatory of the progress of these bene* 
tolent exertions in Ireland. 
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suited to his Majesty, that his Majesty would be graciously 
pleased to give directions for carrying into execution so much of 
the Act of the 19th of the King,* entitled, " An Act td explain 
" and amend the laws relating to the transportation, imprison- 
" ment, and otjier punishment of certain offenders," as relates to 
penitentiary houses, and for carrying into execution the Act of 
the 34th of the K|ng,f entitled, " An Act for erecting a peni- 
" tentlary house or houses for confining and employing con- 
" victs." 

Mr. Secretary Ryder. Sir, I concur so much in the gene- 
ral principles laid down upon the subject of penitentiary houses, 
that I feel it necessary to state, that I cannot but agree in the . 
motion tof my learned friend. At % the same time I am sorry that 
my learned friend has brought this subject before the house at a 
time when some gentlemen did entertain a hope that at this late 
period of the session it would not have been agitated, and 
particularly because the house was not in possession of such satis- 
factory information as would enable it to form a competent opi- . 
. nion upon this subject. There are other additional reasons which 
incline me to think that this is a season extremely inauspicious for 
the entertainment of tins question. An honourable and learned 
gentleman, who has applied himself most laboriously to the con- 
sideration of this subject, and from whom the house may derive 
the most important information, not having yet- made any com- 
munication to me upon it, I am extremely anxious for the assist- 
ance^ is so well able to give me before I can form my determi- 
nate opinion. I am the more anxious to have a communication 
with Sir George Paul, the learned and honourable gentleman 
to whom I allude, and also with another honourable Basonet, a 
member, of this house, because. I am given to understand that 
the result of their labours has been, to ascertain that the plan 
for erecting penitentiary houses, as described in die 19th and 54th 
of the King, is not only very defective, but that the state of 

•C.74, tCM. 



Digitized by 



m**f n witi . 



Google 



PENITENTIARY HOUSES. 158 
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things at present fenders it Shpossible to carry it into execution. 
They, I understand, are of Opinion, that very considerable im- 
provements may be made iifthe' system which was then adopted. , 
This opinion, sir, will appear the more reasonable and consistent 
when we recollect, that the plan contained in those acts was that 
which was first introduced by Mr. Howard into this country, and 
that at a time too when the public attention was not sufficiently 
directed to it; the experience of subsequent years doubtless 
shews that some alteration is not only requisite, but highly- neces- 
sary. I should therefore hope, that the honourable and learned 
gentleman would be disposed to withdraw his' motion for the pre- 
sent, upon die positive understanding, that at an early period of 
thfe next session of parliament it would be entertained in a man- 
ner more befitting the importance of the subject. I do think 
more justice will be done to it. by such an arrangement. We 
shall be better able to compare the merits of Mr. Howard's sys- 
tem with the system adopted in these acts of parliament. The 
injustice with which it must now "be treated would be avoided, 
v We shall then be in possession of the collective opinions of those 
respectable gentlemen who have directed so much of their 
time and attention- to its merits; the house will then be better 
able to see the defects of the 19th and 34th of the King; they 
will be better able to judge what alterations may be prudently • 
made in those acts ; and lastly, they will be more competent to 
forward die objects of the learned and honourable gentleman. 

1 ' 

It is no very inconsiderable object for the house to un- 
derstand the tendency of these acts of parliament as they at 
present exist; and it is of no less importance that the plan they 
describe should be most maturely considered. It is proposed by 
these acts to erect a • great penitentiary house in this metropolis, 
capable of holding from 900 to 1000 persons, and to be 
enlarged as might be- thought expedient - or necessary. I 
bglieve that the very erection of such a building as this would 
cost at least 100,000/. I speak only of my own belief; but, 
•-...• . c ... 
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leaving the subject of expence oig of the question, it has been 
very much doubted whether a penitentiary house of that size, and 

* calculated to hold that number of persons, is a good system ; and 
whether a greater number of penitentiary houses, situated in diffe- 
rent parts of the country, capablft of holding only a much smaller 
number of persons, is not a much move eligible system. Now, 
sir, that is so serious a doubt, and may be supported by so many 
specious arguments, that I would presume /So suggest to my 
learned friend the necessity, as well as the prudence, of farther 
delay; because, should these acts be carried into effect, without 
more mature deliberation, it would not be, perhaptf, hazarding 
too much to say, that we blindly ran into a plan, without consi- 
dering what, we were about to do. So anxious, therefore, am I 
lo avoid the risk of getting into a wrong path, and of expending 
the public money to disadvantage, especially when, by the short 
delay of eight or nine months, we may be able to form a better 
plan, and upon principles more secure against such objection^ 
that I think the house would act with great imprudence if they 
adopted 1 the present motion. If my learned friend would propose 
to commence thia system upon a much smaller scale, there would 
be less danger of failing into an improper course ; at least, if it 
feited, the loss would not be so grievously felt : but he must re- 
collect to what evil he would expose tfe bouse, if a failure at- 
tended thia plan, when executed to the fullest extent, Having 
erected a large building, at an enormous expence to die county, 

, you find it does not answer the purpose you intended, and you 
most therefore pull k down, again*, I do. hope and trust that my 
learned friend, in a question of so much doubt, will withdraw 
his motion for the present session, under the solemn assurance, 
that early in the next I shall be the first to establish a committee 
to take the matter into serious consideraj^n. 

Sis, with respect to the hulks, that* is a question not at all 
connected with the subject under discipsskm* at least with tfce 
potion of the honourable and learned gentleman. I am there* 
fore litde disposed to- argue it, not so much on account of the 
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season selected for its introduction, as on account of the defeo 
five information upon which we should proceed to form a de- 
cided judgment. I do hope, however, that the honourable and 
learned gentleman will, in the course of die ensuing summer, 
take upon himself the trouble of inspecting those depots, and I 
am not without hopes that he will find himself deceived in the 
opinidn he has formed of them. I have always admitted that 
there are many defects in them, but they are defects capable of 
being remedied by proper, regulations ; and I am firmly of opi- 
nion, that, without these objections, and under amended rules 
it is a species of establishment most desirable to be maintained 
With respect to the accounts that my learned friend has received 
upon the subject of transportation, and into which I do not wish 
to enter, I have made the most minute inquiries as to the truth of 
diem, and I have reason for thinking that they are devoid k of 
foundation. I speak thus positively, because I made it matter 
of special investigation. There are weekly accounts brought to 
my office of the state of the convicts on board the hulks, and 
from them I am periodically possessed of the best possible infor- 
mation. I can therefore assure the house, that the reports to 
which the honourable add learned gentleman alludes are, totally 
unfounded. With respect to the instances of those person 
who were sent to Botany Bay for the full period of their 
sentence, after having been confined for two years on board the 
bulks, I have also inquired into those facts, and I find that they 
are exactly as stated by the honourable and learned gentleman ; 
but upon Anther investigation, I find that the conduct of those 
two persdfcs was so bad and so mutinous, that they were sent to 
Botany Bay, with the remainder of the crew on board the hulk 
who assisted in their misconduct. These two instances are so 
far certainly correct ; but the practice of sending men to Botany 
Bay, after they have b6en confined on board the hulks for a con* 
siderable time, without any remission of their former sentence, 
« by no means common. The rule is this : those sentenced for 14 
years and more are generally sent to their final destination ; but 
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those for seven years are suffered to remain on board the bulk*, 
unless by their misconduct it be deemed necessary to send them, 
off also. But the general rule is to keep them on board the 
hulks. Upon this subject, however, I anticipate that the honour* 
able and learned gentleman, after inspecting the hulks, will form a 
very favourable opinion, at least very different from that which he 
now entertains. Sir, with the general principles laid, down by the 
honourable and learned gentleman upon the subject of penitentiary 
houses, I perfectly agree, and I feel so friendly to the measure, 
that my cordial support shall not be wanting to its attainment 
early in the next session. , 

Mr. Abercromby. — Sir, I feel that I can add no observation 
to the speech of my honourable and learned. friend, which could 
more strpngly impress upon the house the wisdom and expediency^ 
of the measure which he has brought under their consideration. 
I am desirous, however, of expressing my entire and cordial con- 
currence, not only on the particular course which has been pur* 
sued on this occasion by my honourable friend, but also in those 
principles upon which he has recommended the adoption of the 
measure to the house. I rejoice also to find that the principles . 
which have been stated by my honourable friend have met with 
the -approbation of the right honourable gentleman who has just 
sat down ; and I have only to regret that he does not support the 
principles of which he approves, by voting for the motion of my 
honourable friend. If the object of the present motion had been 
to introduce any sudden or violent change in the law, or to intro- 
duce a new mode of punishment, there might then have been 
some foundation for the objections which have been urged by the 
right honourable gentleman. But, on the contrary, the present 
motion proceeds upon principles which have been already dis- 
cussed and adopted, and calls upon the house to stimulate the ex- 
ecutive government to give effect to a law which has received the 
sanction of this and the other house of parliament, and which has 
too long remained dormant in the statute book. Under sucn cir- 
cumstances, it is impossible to charge the honourable mover with 



Digitized by 



Google 



PENITENTIARY HOUSES. Y57 

precipitancy, or with rashly attempting to introduce innovations 
in the law, and it would be idle to postpone the motion, as has 
been suggested, until a committee could be appointed, and the 
result of their labours reported to the house. For what benefit 
could be expected to result from the appointment of such a com- 
mittee ? Is it likely that any new facts could be disclosed, or any 
new principles be suggested which were not known to, or con- 
sidered by the house at the time the law, to which it is now wished to 
give effect, was passed. We now know, from the very full and sa- 
tisfactory statement which was made on a former night by the right 
honourable the secretary for Ireland, that the most beneficial effects 
have resulted from the establishment in Ireland of a penitentiary 
house upon a plan similar to that which is now recommended. 
The punishment of transportation to New South Wales is now 
carried to so great an extent, that 700 or 800 individuals are fre- 
quently sent there in the course of a year ; and we all know the 
objections to that mode of punishment, both as it respects the 
situation of the delinquents before they leave this country, and 
after they reach the place of their destination. The question, in 
so far as it respects the condition of criminals before they leave 
this country, does not turn, as the right honourable gentleman 
seems to suppose, entirely on the manner in which the hulks are 
now conducted, but on the objections to that mode of punish- 
ment, even supposing it to be well regulated. For the indiscri- 
minate mixture of criminals of all descriptions and characters, of 
old and young offenders, which is so much more likely to corrupt 
the least abandoned, than to reform the most profligate, is, of it- 
self, a radical objection to the system of the hulks. It is on this 
account, therefore, that I cannot concur with the right honourable 
gentleman in thinking, that we ought to discuss the present motion 
without any reference to the effects resulting from sending crimi- 
nals on board the hulks. . It appears too, from the returns on the 
table, that each individual who is sentenced to be transported to 
Botany Bay, remains for a great length of time on board the 
hulks, before an opportunity of transporting him occurs; and 
there are even instances in which scarce a year of the period of 
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banishment was unexpired at the time of die criminal's leaving 
this country. If such inconveniences are inseparable from the 
punishment of transportation when carried to its present extend 
it becomes the indispensable duty of the executive government, 
and of the legislature to concur in substituting a mode of punish- 
ment which is not liable to these fetal objections; and none better 
than that which is recommended by the present motion has been 
suggested. If the object of my honourable friend's motion, had 
been to abolish altogether . the punishment of transportation to 
Botany Bay, I should have hesitated before I gave my vote in 
support of such a measure* But when we recollect the sdfferings 
to which criminals are, perhaps unavoidably, exposed in the 
hulks, with the inconvenience of a long voyage ; when we recol- 
lect that the comforts and enjoyments of a criminal, on his arrival 
in Botany Bay, are regulated, ' not by the nature of the offence 
of which he has been guilty, but by the trade which he has fol- 
lowed when in England : and when we remember the difficulty 
of returniug after the expiration of the period of banishment, the 
house must perceive how desirable it w is that the number of per* 
sons transported should, at least, be limited, and som$ other pu- 
nishment substituted which is not liable to such irresistible objec- 
tions, and which holds out more flattering prospects of reforming 
the morals, and meliorating the future condition of minor delin- 
quents. The effects of transportation both fit the commencement 
and at the conclusion of the period allotted for the puqishment 
of the offenders, are particularly deserving of consideration. 

The punishment begins upon the arrival of the offender at his 
place of destination by an examination, not as to the nature of 
his crime, but as to bis powers to administer to the wants and ne- 
cessities of the colony. He who has, been guilty of the most ve* 
ni*4 offence, and to the commission of which he may have been 
instigated by the sufferings of a starving family, mqy be neglected 
*nd left to struggle with all the difficulties of the sanation if he 
is not possessed of the means of administering to the wants and 
comforts of others : while the most hardened offender, because 
be can render himself useful to the colony, is indujft^ WI& *u»_ 
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freedom, and is enabled to command all the conveniences and 
luxuries' of the place. The effects of transportation at the con- 
clusion of the period are not less to he deplored : no provision 
feeing made by the public for the return of culprits when the period 
of their banishment is arrived, the men can return to their native 
country only by working their passage home : but the case of the 
women is peculiarly hard ; of this hope they are bereft ; this, 
the only means of return, is impossible for the unfortunate females. 
It is obvious, therefore, that the punishment of those who are af- 
terwards to be thrown back upon society, ought to be such as is 
calculated to confirm them in habits of industry, and to reform 
their morals ; and these objects are very rarely obtained by con- 
finement on board the hulks, or by transportation to Botany Bay ; 
and therefore it is that I feel so desirous that no time should be 
lost in adopting the motion of my honourable and learned friend. 
The right honourable gentleman has objected to the extent, size, 
and scale of the penitentiary house which is directed by die act of 
parliament to which the present motion refers* But the right 
-honourable gentleman must feel that it is for die principle only 
that we contend, and if the objections of the right honourable 
gentleman are well founded* there can be no difficulty in inducing 
the house to amend or alter the act in sack manner as may fender 
it most likely to attain the beneficial and important objects it has 
in view. All we ask is, that the executive government will make 
a beginning, imd in this, as in all other similar cases, much may 
be expected from observation and experience. The principles of 
my honourable friend seem to be generally approved; they have 
•been sanctioned by former parliaments, and we are now enabled 
to add the result of practical experience hi Ireland ; for these 
reasons I shall give my most cordial support to the present mo- 
* tiou, 

Mr. Secretary Ryder explained. 

Mr. Bathunt. Sir, although 1 am of opinion, in which, 
I am much mistaken, I shall be strengthened by the coft- 
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currenceof many gentleipeii now present, that the system, pro- 
. posed is attended with many most important advantages, yet there 
are some considerations by which I cannot but be induced to think 
that it will be expedient for: the house to resist, during the pre- 
sent session of parliament, the motion which has been submitted 
to us by the honourable and learned gentleman. 

For my own part, although I am disposed to consider, that 
many and great benefits will result: from, the proposed plan, I 
have not, and it is. possible that many members now present may 
: not have ihad any opportunity to witness the effects of the gyatenx: 
-I feel too that/ as guardians of. the public purse, it becomes, us 
: to form an exact estimate of the .certain expense which we, shall 
tincur for the probable: good to result from our exertions :. and, 
even if I were well acquainted .with all the .merits and defied of 
,the system ; if I were satisfied that, from the well-grounded hope 
of restoring so many lost members to themselves and to society, 
the expense ought cheerfully to be borne: yet. I am "by mo 
means* satisfied that, without further inquiry, we ought precipi- 
tately to call upon the executive government to expend such a 
large sum of the public money as ought to be appropriated to 
this laudable undertaking. 

With respect to the plan itself, we seem to. be in such, a state 
of uncertainty, that the best informed upon the subject are. 
doubtful whether it will be more eligible to erect many small or 
one large penitentiary house : with respect to the expense, Iishall 
? content myself with saying, that it surely is of some consequence to 
die house and to the country, whether it expends 20,0001. or 
$00,0001. which is the estimate of the right honourable Secretary 
of State: and, indeed, before > we consent to the appropriation of 
sine farthing of the public money to this purpose, however advan- 
tageous it may be, I think it important for us,' without placing* any 
unnecessary confidence in the executive government, tpknowJiow 
it is to be expended. For these reasons, as delay may be pro- 
ductive of good, without die possibility of evil, I feel disposed 
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to accede to the suggestion of the right honourable Secretary of 
State. I say without any possible evil, for as to the fears ex- 
pressed by the honourable and learned gentleman that, by not 
consenting to this motion during this session of parliament, we 
shall protract the evils which we are desirous to redress, I con- 
sider those fears to be without any foundation : because , an ad- 
dress to his Majesty, praying that his Majesty will be graciously 
pleased to give directions to carry into effect the 19th and 34th 
of the King, will not have any operation in preventing the banish- 
ment of a single offender, upon whom, during this short interval, 
the punishment of transportation may be awarded,— and, even if 
the fears of the honourable and learned gentleman were well 
founded, I should not, when I consider the good that is likely to 
arise from deliberation, be deterred by this unavoidable evil, 
which will only be temporary, as the King's ministers have given a 
reasonable, and, what I consider a satisfactory pledge that, early 
in the next session of parliament, the, subject shall be seriously 
resumed. In every point in which I view this subject it appears 
to me that delay is necessary. The right honourable Secretary 
of State has suggested the expediency of referring the considera- 
tion of this subject to a committee. I really think that it is the 
most eligible mode in which the house 'can proceed to forward 
the object of the learned and honourable gentleman who intro- 
duced the motion. A committee has advantages wbi/ch the house 
collectively does not possess. The details of the plan may be 
more amply discussed : defects may be remedied : objections re- 
moved, and a more perfect system produced for our final con- 
sideration. I should extremely lament to be instrumental in post- 
poning this important subject upon any frivolous grounds ; it has 
already, not much to the credit of parliament, been dormant on 
the statute-book for upwards of thirty years, but I see so many 
satisfactory reasons for a more ample investigation of this ques- 
tion! that I cannot, after the pledge given by his Majesty's mi- 
nisters, support the motion of the honourable and learned gen- 
tleman. 
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Jfr. JfUburfpTve. I cannot omit this opportamty to say a. 
few and only a few words upon the important subject nofw 
before the house. No man laments more deeply than I do that 
a measure which promises so many advantages to society should 
for such a series of years have remained a mere dead letter on 
the statute-book. I am sorry, for the credit of parliament, that 
the motion, for which we are indebted to the honourable and 
learned gentleman, should contain such a severe, although just, 
reproach upon us for our inattention to this law : — and this too 
after the plan has been so near to maturity, that a piece of ground 
was purchased on which it was intended to erect a building, and 
the sum of 20,0001. was voted to assist in forwarding its com- 
pletion. The recollection of this did encourage in me hopes that 
there would be no further obstacle to the completion of a system 
which promises so many important advantages to the nation. 
Delay is, however, proposed, and the question now before us is 
whether this delay is necessary. I cannot discover any such ne- 
cessity. The expense of erecting and supporting Penitentiary 
Houses, great as it may be, will be relatively trifling when con> 
pared with the annual charge upon the country for the transpor- 
tation of offenders, and the support of the establishment in New 
South Wales : but proper as economy is in all cases, it is in the 
present case of minor importance. The great and cardinal ex- 
cellence of this system is the turning our misguided fellows-crea- 
tures from their wickedness by moral and religious doctrines: by 
instructing the ignorant in such rudiments of knowledges may 
prevent a relapse into their former errors: by teaching them 
useful employments : by keeping them separate from the con- 
tamination of each other : and by restoring them with a provi- 
nea for immediate subsistence to honest employments. That 
sneh a plan as this should have remained so long upon our sta- 
tute-book, with only otae feeble attempt to revive it at the end of 
16 years, is a surprising instance of (he remissness of parlia- 
ment. Now, however, as the subject is again revived, I hope 
we shall not hear of any unnecessary difficulties to prevent its 
adoption : and that the honourable and learned gentleman who 
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has taken upon Jjunaelf the trouble of bringing it forward > will 
not, if difficulties should arise, lightly relinquish Mich a meritori- 
ous task. 

After these few observations, I shall only add that, recollecting 
•how frequently this plan has been near to maturity, and not disco- 
vering any reason for further delay, I shall support the motion. 

The Solicitor General. I perceive, with great satisfaction, 
that there is not likely to be any difference of opinion with re- 
spect to the principle of the system which my honourable and 
learned friend has submitted to the consideration of the house : 
the only doubt which I conceive will be entertained this night 
will be confined to the mode in which this system should be car- 
ried into effect. 

As to the system itself I entirely concur with my learned 
friend in all his observations. I think, and I have long thought, 
that the modes of punishment now almost universally adopted, 
are neither calculated to produce ou the mind of the offender 
any sense of his disgraceful situation, or framed with any hope 
of amending his bad habits. The attainment of these beneficial 
effects ; the declaring in our acts of penal animadversion that the 
person is not despised while his fault is punished is the primary 
object of the excellent principle upon which Penitentiary Houses 
are established : a principle which has so often been reduced into 
practice, -that we have nothing to fear from the adoption of new and 
untried theories. 1, many years ago, when I was resident in the 
uainremity, had an opportunity of witnessing the good effects of this 
system in the comity of Oxford, where, much to the honour of the 
magistrates, this wise system was first adopted. Its b en rfirial 
effects were immediately felt : a great and important change took 
place in the criminal jurisprudence of that county, and the cats* 
logue of offenders was soon reduced. Offenders who, before 
die adoption of this system, were abandoned as outcasts, were 
restated to society and to themselves :— instead of spending years 
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of idleness and profligacy Within the walls of a prison: they were 
classed according to their respective offences : the comparatively 
venial were separated from the depraved and wicked : they were 
all taught useful employments; they were corrected in their 
morals, and reformed in their habits : and, at. the, time of their % 
emancipation, which was always accelerated by their good con- 
duct, they were not thrown upon the public, but were fixed, 
with some provision for immediate subsistence, in situations 
where by honest industry they might regain the character which 
they had lost. The consequences were 'as might rationally be 
'expected: — many, led astray by bad example and the various 
incentives to vice, almost inseparable from large cities, were 
awakened to a sense of their errors, and restored to : society. It 
is impossible to reflect upon the advantages of this system, with- 
out being sensible of the defects of our own. I, therefore, re- 
peat, that I entirely concur with my honourable and learned friend 
in the principle' of the plan now offered for consideration, and 
for which I feel that he is entitled to the thanks of the house and 
of the country. But, beneficial as the system most certainly is, 
it behoves us, on this and/on every account, to be cautious that 
we proceed upon sure grounds. 

• We are how called upon to carry into effect the acts of the 1 9th 
and 34th of the King ; this may appear to be a very reasonable pro* 
position: but there are various cogent reasons by which I am satis- 
fied that by acting hastily we shall in reality retard although we 
may apparently advance our object. Whether the plan prescribed 
by these acts is the bent which can be adopted: with what expense 
the execution' of the plan will be attended, and whether the plan 
ought to be confined to the metropolis or extended over > the 
whole island, are considerations which I conceive to be of great 
importance, and highly becoming the character of .this house 
maturely to weigh before they assent to the motion. 

That the plan recommended by these acts may be improved 
will appear to be extremely probable, when it is remembered 
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that many years have elapsed since they were passed by the 
legislature: and that, during this interval, humanity and kind- 
ness have visited and meliorated the conditions of prisons in 
this country and in various parts of. the world: — but, in ad- 
dition to. the probability arising from the lapse of time and the 
exertions that have been made, I am inclined to think that in- 
quiry will be expedient became an honourable baronet, a mem- 
ber of this house,, who has directed much of his attention to this 
subject, has discovered many defects in the. present plan, which 
it surely will be wise! in this house to avoid. I am therefore 
extremely anxious that the house should consent to a short delay: 
from the hope that we may avail ourselves of all the information 
which has been obtained, and from the fear that, if we adopt 
the, plan as it is at present prescribed, without any. inquiry or. re- 
ference to the alteration of events or circumstances since its first 
projection, we may, in all probability, be obliged, after an enor- 
mous expense, to undo all that we shall have done. And, inde- 
pendent of the principle, and of the plan itself, I am extremely 
desirous to know, before I consent to the motion, to whose 
hands the execution of it is to be intrusted : I am anxious that the 
house should be put in possession of the names of those persons 
who are prepared to come forward to second the efforts . of the 
executive government, and add strength and vigour to the system. 

For these reasons, which, appear to my mind to be very co- 
gent, I cannot but agree with the suggestion of the right honour- 
able die Secretary of State. I assure the house, if such assurance 
can be thought necessary, that it is not for the purpose of futile delay, 
that we wish the learned and honourable gentleman to withdraw his 
motion; it originates in an, anxiety that the plan. which we shall 
ultimately adopt, may. be as free as possible from defects that, may 
render abortive our best exertions for its success. Under these 
circumstances I cannot consistently support the present motion. . 

Mr. Whitbread. As the principle of the motion now before 
the house seems not to be questioned, I shall say only a few 
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words upon die proposal to defer this subject tiQ the next session 
of parliament for the purpose of submitting it to the considera- 
tion of a committee. Supposing that this house, when it next 
assembles, should consider it expedient to appoint a committee, 
I must ask, whit is there to prevent die progress of the plan, 
until such committee has made a report to the house? There is 
not any probability that the Penitentiary Houses can be built in 
a day: or that any great sum can be expended during the recess : 
we have before us an eligible plan; we know its extent, and can 
form a tolerably accurate estimate of the cost, ft is not for the 
erection of the building that the appointment of a committee can 
be deemed necessary. Their particular duty will consist in fram- 
ing the internal regulations of the constitution, and in prescribing 
the different employments of the prisoners, which I am ready to 
admit may require some deliberation: — But why should these 
subjects, deserving of future investigation, induce us to lose the 
interval between this and the next session of parliament. Every 
day that is lost must add to the misery which the statutes (hat we 
are called upon to enforce and the unanimous opinions expressed 
this night declare ought not to continue. An honourable gentle- 
men (Mr. Bathurst) has said that the number transported will 
not be increased by the proposed delay, as it is vain to suppose 
that these extensive edifices can be raised in a few months : — It is 
true, indeed, that the number transported during the next six 
months may not be altered, but that the aggregate will be de- 
creased is most clear, and it appears to me to be of little import- 
ance whether the increase of misery is at the commencement or 
" conclusion of the period. It is our duty to prevent its existence. 
This duty appears to me to be more imperious from the state of 
the hulks, and the abuses, I do not mean intentional but una- . 
voidable abuses which prevail in that system and which must 
continue to the encouragement of vice. I do trust, therefore, that 
we shall not suffer the present session to pass away, without some 
attempt to check the progress of this misery and immorality. 
The plan proposed by the honourable and learned gentleman was 
not adopted by the gislature upon slight grounds or upon 
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vague report. It was the result of the most indefatigable and 
persevering labours of great benevolence united to great ability. 
Let us not be told, then, that we have been called upon without 
notice, that we have been taken by surprise and that the subject is 
not understood. There is no pretence for such excuses: which 
appear to me to be framed as a mode to let this favourable instant 
pass by and destroy all hope of arriving at any practical result 
of a theory which we all profess to admire. If the right honour- 
able gentleman, and the honourable and learned gentleman, will 
consult the papers on your table : if they will but consult the ad- 
vantages which have resulted from this system in various parts of 
his Majesty's dominions, particularly in Gloucester and in Ire* 
land ; and in different parts of the world, particularly in Holland 
and America, they will discover abundant reason for its imme- 
diate adoption. The right honourable gentleman has advised my 
honourable and learned friend to visit the hulks during the in- 
terval which this delay may occasion. I apprehend that if, in 
furtherance of his plans to mitigate the distresses of his fellow- 
creatures, he should think it proper to avail himself of the re- 
commendation of the right honourable gentleman, he will return 
to this house more deeply convinced of the radical defect of die 
hulk system : which in one word may be said to be a hot bed 
for vice and wickedness. I have encountered the painful visit 
which the right honourable gentleman recommends. It has fallen 
to my lot to make some inquiries upon this subject, in conse- 
quence of complaints of its unavoidable abuses. The complaints 
of the unfortunate cannot, from the constitution of society, meet 
with all, the attention which they may require ; but I conceive it 
to he my duty as a member of this house, to listen to every re- 
presentation of public calamity ; under the influence of this 
opinion I have made inquiries: the result is a deep convic- 
tion that the system is fundamentally bad, and that it loudly 
calls for the interposition of the legislature. 

Some observations have been made upon solitary confine- 
; upon which! must beg to say a few words. When this 
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subject was first agitated in this country, the opinions of 
Mr. Howard and of Mr. Justice Blackstone were full/ 
delivered ; to the former of whom the right honourable ' gen- 
tleman (Mr. Wilberforce) has undoubtedly alluded. Certain- 
ly no men were better able to form a correct judgment upon 
this important subject. But, so far was Mr. Howard from 
approving of solitary confinement as a punishment, that he dis- 
tinctly expressed his abhorrence of it: I have heard him again 
and again say that such punishment . \das too severe for human 
♦reason to endure : I -have heard him say that he had more than 
once seen instances of ks melancholy effects, by the derangement 
and madness, in its mb&t:hideous forms, of the unfortunate pri- 
soners upon whom it was inflicted. It is indeed much to be la- 
mented that this punishment is ever sanctioned by the name of 
Howard. I have seen a fellow-creature sentenced to solitary con- 
finement for two years. I hope that the exercise of such power 
will soon be terminated: and that the different persons who are 
intrusted with the administration of the justice* of the country 
will reflect upon the words of the 'immortal Howard: — " Soli- 
tary imprisonment is too severe for mankind to endure." Sir, I 
shall give my hearty concurrence to this motion. 

'Mr. Wilberforcexose to explain. He §ajd he was sorry to be 
misunderstood. What he observed with respect to solitary im- 
prisonment, was that it might be a punishment usefully and judi- 
ciously applied, and in this opinion he was borne out by Mr. 
Howard, whom he distinctly remembered to have heard say; that 
solitary confinement used as a medicine to the mind, gave an 
opportunity to the penitent of reflecting upon his misconduct, 
and of reforming the base passions of his heart. 

Sir Samuel Romilly rose to speak in reply. He said as there 
seemed to be but one opinion in the house as to the principle of 
the subject under discussion; he should not occupy much more of 
the time of the house. 'But I am the more inclined, said he, 
to trespass, for a short time, on its attention, because I am 
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Co remove an unfavourable impression which seems to 
possess the minds of spine gentlemen as to tbe occasion of this 
subject being brought forward at so late a period of the session. 
I did hope die house would have acquitted me of any disposi- 
tion to take it by surprise, after the course of conduct which I 
have pursued upon this subject. Tbe house may recollect that 
I made a motion similar to this much earlier in the present 
session, and that 1 stated that it was not my intention men to 
press the house to a decision upon it, but that I was only desirous 
of putting his Majesty's ministers in possession of what I had in 
contemplation to do, and if they wished to consider the subject 
before the house was called on to decide upon it, I would with- 
draw my motion and move it again on a future day. It has since 
been put off from time to time for the convenience of the minis-, 
ters, or because other matters thought to be more important have 
occupied the attention of the house. Under these circumstances, 
I certainly cannot accede to the proposal of again withdrawing 
my motion until the next session, for the purpose of having the 
subject then referred to a committee. In the first place, I cannot 
aee what a committee is to do ; is the committee to inquire into 
the efiects of the Penitentiary Houses where they have been tried f 
What necessity can there be for this inquiry, when it appears to 
be the unanimous opinion of the house that they would be at- 
tended with good effects? 

It is said that improvements might possibly be made in the 
plati of Penitentiary Houses, and that in a committee, a great 
deal of information might be collected on the subject: and a 
learned gentleman has said, that by this mode of proceeding, we 
shall gain time hi furthering our object ; but with a plan so ma- 
tured, and stated to us with such details as that which we have 
before us, ought we to lay it aside, because there is a chance of 
improvements being made upon it, till a committee shall have 
considered the subject, and examined all the different ideas which 
may be suggested to them, and have made a report upon them. 
The present plan was the result of long and mature consideration. 
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.It had been suggested and considered for several years before the 
bill was passed. It was the work of men who had devoted great 
part of their lives to the subject, and after they had advanced so 
far as to get their plan embodied in an act of parliament, we are 
now desired in a future session of parliament to begin again, and 
to send the subject for consideration to a committee: the com- 
mittee after .mature reflection, and much time spent, may make 
their report; they may recommend a plan which may appear to 
them more perfect than this, in the course of some years we 
may perhaps hope to have another act passed, and when that 
act has remained unexecuted as this has done, we shall be just 
where we now , are, and some member may hereafter be re- 
quiring the house as I now am, to desire the execution of the 
law they have made; and this course is recommended to us a^ 
the means of gaining time. I cannot but think that it would 
occasion a great loss of time. If the address is carried, and ef- 
fectual steps are taken for erecting die Penitentiary Houses, still 
there will be time enough before they are completed to pass 
,any acts in the course of the next sessions, which may be thought 
to improve the system. But my learned friend, the Solicitor 
General, lias suggested that the committee might inquire into die 
state of our jails, and the improvements to be made in them, 
and that both objects may be accomplished at the same time. 
I cannot but think that by pursuing these different objects at the 
same time, we are likely uot to accomplish either of them, and 
that after a great deal of time has been occupied, the matter wil^ 
from our attempting too much at once, be likely to fall again 
into neglect, and to be forgotten, as has happened before. .NoU 
withstanding what has been said of the state of the prisoners op 
board the hulks, I am still convinced that the evils which attend 
that species of punishment, far surpass any advantages that may 
be supposed to result from them ; where prisoners of all descrip- 
tions are confined together, and where, as is now the case, boys 
of 15 or 16, are compelled to be the companions of the most 
depraved and profligate of mankind, it is impossible that the 
worst consequences should not follow to the unhappy wretches 
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who are subjected to this punishment, as well as' to the commu- 
nity. With respect to solitary confinement, I entirely concur in 
what has been said of it by the member for Yorkshire. I have : 
always thought that complete solitude, and without occupation of 
any kind, was much too severe a punishment to be inflicted for ' 
any offence. Indeed one cannot but be shocked, when one re- 
flects upon the levity vrfth which such punishments have of late 
years been inflicted in this country, without any considerations of ' 
the effect which it might have upon the temper or disposition of 
the unhappy creatures who were doomed to endure it : I have 
myself known instances some few years ago, of persons who for 
the offence of uttering seditious words, have, at courts of quarter' 
sessions, been sentenced to two years of solitary imprisonment. 
It has been justly observed, that those are the best punishments 
which inflict the least suffering upon the convict, but inspire the 
most terror in others. The punishment of solitary imprisonment' 
just reverses this rule, and no uneducated and unreflecting indi- 
vidual can conceive before hand all the horror of that new mode 
of existence, by which he is suddenly cut off from all the rest of 
mankind, and left in a state of total silence and seclusion ; in 
many instances it is said to have produced despair and madness; 
it is a punishment too easily abused to be safely left to the 
discretion of justices of the peace. Solitary confinement as a 
mode of compelling the most hardened and daring offenders 
to submit to the rules and discipline of their prisons, may, upon 
occasion, and for very short periods, be advantageously re- 
sorted to; but to make solitude itself a punishment, accom- 
panied with idleness, and that for uncertain and indefinite 
periods of time, carniot in my opinion, under any circum- 
stances be justified. The house will, I hope, not think dial 
I am trespassing improperly on their patience, if I take this op- 
portunity to mention, that lately persons have been authorized 
by law in this country, to inflict solitary imprisonment as a punish- 
ment, where a very slight, or perhaps no offence at all, may have 
been committed. An act of parliament has very recently passed 
through this and the other house of parliament as a private bill 
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and without the attention of any of the Members being called to it 
in anj one of its stages, die Lambeth Poop-bill, by which power 
is given to any one churchwarden or overseer of the poor, to pu- 
nish any of the paupers who may be maintained in the workhouse, 
for the offence of profane cursing or swearing, or for using abu- 
sive language, or disobeying me reasonable commands of aHy 
person put in authority over -them, or any other misbehaviour, 
with corporal punishment, or with confinement in the workhouse* 
which being itself in a great degree a place of confinement, must 
necessarily be solitary imprisonment, for any time not e xc e ed in g 
48 hours. After the bill had passed, the injustice which: it \n& 
done was called into notice, and a right honourable friend of mine 
<Mr. Sheridan,) gave notice of a motion on the subject, which 
from probably not knowing how after the bid had passed, the 
evil could in dus session be remedied, he has as I understand 
abandoned. The fact however, sir, is, that however unjust thifr 
may be, it is not the first time that the legislature has been guilty 
of suck injustice. 

Many acts have passed of late yearns by which mia species o£ 
penal law has been enacted for individual yarishee, vai^^ ind^adv 
in their chrcumatapcea according *> 4he fancy of me peraon who 
lias drawn the Wl, but all m the same spirit fat some m* poorer- 
of imprisonmei^, or c<*$o*al punishment, ia gioren to paefeb*. 
officer^; m some. tq$uar<fcms of tk* poor; in some to me ] 
of workhouses. In some o£ these bills, the powea of 
imprisonment, is given, in express terms, in seme the* term of mW 
prigonmeot isdefined* m others ift is unlimtfetk In thoacfrm* 
th^. parish of Hajnpstead, the SO and 40tfc.eC the King, power m 
given to tb? master, or mi^lrem of the workhouse la punish: any 
pernor tfcere maintained) vihfr sheU be guilty o£ profane i 
or of umg any abusive or improper language, w&soltfacv < 
finem^ut, anfl thftt fofi » unlimited perifrd» andtTOtbou* any other 
control than that it is to be sujgeet to the approbation oi the 
guardians of the pen** If tfcia weee eoafacd: to the effmne- ofi 
sweeriiMb *3 qpqmPMft wterity of A could not<4ljUHfe state* jp^ 
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•one. For the same misdemeanor, a gentleman is punished with a 
fine only of five sbiUitfgs, and a poor wretch* who has been without 
education or instruction, and has been compelled by baa necessities 
to associate with those amongst whom these depraved habtta . 
generally prevail, is to be punished with the most severe penalty 
of solitary imprisonment. But what is to be said when this in- 
justice is extended so far, that what, in the judgment of the 
master of a workhouse, may be deemed abusive or improper 
language, or misbehaviour, no matter to whom, whether to some 
servant of the house, or to an inmate like himself, with whom he 
may happen to have quarrelled, ia to expose him to such severity. 
If this is to be the state of our penal law, enacted only for the 
most friendless and unprotected part of the community, at least it 
ought to be done by public statutes, to which the attention of thi* 
home should be drawn. This evil appears to me to be one of 
sufficient magnitude to occupy the most serious care of thk house, 
and I shall probably in some, future session baring it distinctly 
under their consideration. The remedy aaosttikairp to be effectual, 
would probably be to come to a resolution that no bill should pass 
this house, containing any clause, giving power to parish officers, 
or guardians, or trustees of the poor, or governors or masters of 
poor-houses, to inflict corporal punishment or imprisonment, 
which had not first been submitted to a committee of the whole 
house. This, however, mist 'be the subject of future considera- 
tion, and I hope that the house will not think that I have impro- 
perly wasted their time in noticing what I cannot but consider as 
(he wrongs of those who have such imperfect means of making 
their sufferings known. To return, however, to the immediate 
subject of this debate* let me. conjure the house to refleot bow 
much time has passed since the legislature enacted that Peniten- 
tiary Houses flhauld be enacted, that although the groundis* erect- 
ing them has been bought at great expense to die pontic, nothing 
effectual towards establishing them has yet been done. That the 
want of them in the mean time k-evcfy day wore sensibly felt, that 
other punislunente ase founcUto be ineffectual, th*t«ri»e» have be* 
come, more t rnipiml, dfcndrm more> daring and desperate, puWic 
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morals more outraged, and the laws more despised, and then to 
say whether, we ought to persevere in the system which has hitherto 
been followed, and whether we ought to defer, even though it be 
only to another session, a measure from which so much good \b 
to be expected. 

The house then divided, and Ac numbers stood dins : 

Ayes 5fc: 
Noes 69 

Majority 17 against the motion. 

Mr. Bathurst then moved a resolution, which was carried with* 
out opposition, and is in these words : " Resolved, that this house 
" will, early in the next session of parliament, take into considera- ■ 
" tion the means of most beneficially carrying into effect the acts 
" of the 19th and 34th yean of his present Majesty's reign, for 
" the establishment and regulation of Penitentiary Houses." 



HOUSE OF COMMONS, 

Saturday, June 8, 1S10. 

THE NAVIGABLE RIVER ROBBERY BILL. 

The order of the day for. the third reading of the Navigable 
River Robbery Bill having been read, 

Sir Samuel BamUly rose and spoke in substance as follows: — 
Sir, the houae may very well suppose that? it is not my intention 
to proceed with this bill at the present moment, or to provoke 
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much discussion upon a day which is seldom devoted to the dis- 
patch of public business. It is not my intention that the house 
should proceed upon this bill to-day, but merely to move that it 
be read a third time on Wednesday next. As the other business, 
however, which stands for mat day may make it impossible to 
proceed on this, and as the session is very near its close, and no 
opportunity has hitherto been afforded 'me of stating the grounds 
upon which this bill has been introduced into the house, I shall 
avail myself of this occasion to say a* few words upon that sub- 
ject. 

The object of the bill is to repeal an act* of parliament passed 
at the close "Of the last reign, which made it a capital offence for 
a man to steal property on board ships or other vessels on navi- 
gable rivers, or upon wharfs or quays, to the value of 40s. I da 
not recollect,' and I have not been able, from all the inquiries I 
have made, to hear of a single instance in which this act has 

< been carried into execution. I do not take upon myself to assert 
that it never was executed; it is very probable that soon after it 
passed it was in some' instances enforced, but I have not met 
with any' one who remembers such an instance. There have, 
indeed, been but few persons who have of late years been even 
committed for trial under 'this act; few, I mean, when compared 
with the number of crimes actually committed. In the year 3802, 
only 19 persons; in 1803, 24; in 1804, only 6; in 1805, the 
same number; in 1806, only 9 ; and in 1807, only 5. This ap- 
pears' from the returns in the Secretary of State's office: but 
though none have of late years been executed for this crime, and 
so few have been charged with it, it is notorious that the crime 
had lately become extremely common, and was thought- not 
many years ago to be greatly increasing. It was for the express 
purpose of checking that increase of this description of crimes 
that a police office was established at Shadwell, and the act 'under 
which it was established, the 8 9th and 40th Geo. III. c. 87/pur- 
ports to have been passed for the more effectual prevention of 

' depredations on the river Thames.' The crime has, hbwdver, I 
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believe^ withm the last few years, been much less frequent tbtt» 
it htd been ; but this improvement is to be ascribed to the mere 
circumstance of die wet docks having been erected, which has 
made the commission of the offence more difficult, and not to 
the existence of a law which held out a punishment that never 
was inflicted. That prosecutions on this act have not been more 
frequent is not surprising, since in this instance, as well as in 
those of stealing in shops and in dwelling houses, it depends in a 
very great degree upon the party robbed whether he will prose* 
cute for a capital offence or for a simple larceny. Prosecutors 
in general cannot persuade themselves to adopt the sanguinaiy 
spirit of the statute ; but it must be confessed, that it is a inost 
extraordinary state of the law of any country, that it shouU de- 
pend upon the pleasure of a private individual, who is not re- 
sponsible to any one for his conduct, whether a public win* 
shall be punished with death, or with a much less severe penalty. 
The general grounds, therefore, upon which this repeal is sub- 
mitted to the house are, that the present punishment is much too 
severe for the offence ; that a law, which is not and cannot be 
executed, ought not to exist; and that this law has not even die 
recommendation of any antiquity or experience in its favour. 
Passed only just befete the commencement of the present reign, 
and never, or in some very rare and unheard of instances en- 
forced, it may be truly stated to have been a most unsuccessful 
experiment in legislation. 

This is certainly not an occasion of which I could with pro- 
priety avail myself to answer all the objections which I have 
beard stated in another place to the principle of this bill, and of 
the two others which were introduced at die same time into this 
house ; but one of these objections appears to me to be of a 
nature, that I ought not to suffer even this the. first opportunity 
that I have had, to pass by without animadverting on it It has 
been observed, that two years ago an act was passed to take away 
the punishment of death for the offence of stealing to the amount 
of a shilling privately from the person; and it has been i 
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that th£ consequence of this mitigation of severity has been 
greatly to increase the dffence^ This, it has been said, is the ob- 
servation of die judges, and it is added, that in consequence of 
this observation, they disapprove of the alterations which have; 
been lately projected* Now there certainly can . be no. doubt, 
that if the crime has increased, and' that increase has been, cawed. 
by *an alteration of the law,* that alteration must have been- per- 
nicious ; but if the fact of the crime having increased since the 
law was altered we«* clearly established, it would not necessarily, 
follow that the alteration of the kw was the. cause of the increase 
of the crime. Indeed, at the very same time and in the same 
place in which it was stated that the crime of stealing from the 
person had within the last two years increased, it was also stated 
that the crime of stealing privately from shops had also greatly 
increased during* the same period. But with respect to that latter 
offence, there has been no alteration of the law ; it must be to 
some other cause, therefore; that the. fact, if it exists, must be 
ascribed ; although it is evident) that if the bill lately rejected 
by the lords had passed two years ago into a law, that supposed 
increase of the offence would have been represented as the. ob- 
vious and indisputable effect of a cause, which,. it is now certain, 
never existed. But how is it ascertained that the crime of pick- 
ing pockets has increased since the repeal of the capital punish- 
ment? Why,' the judges, it is said, nave observed that it has 
increased. Now 'the experience and observations of the judges 
may safely be relied * on to prove the fact that there have been 
more prosecutions for the offence, but not that the offence has 
been more frequent. The judges hear, of the crime only when 
it is prosecuted; from them we may learn the number of prose- 
cutions, not the number of offences. But though an increase of 
offences would be an evil, the mere increase of prosecutions 
is a great good. It is, indeed, one of the. very, .benefits which 
they who recommended the alteration of the law pointed out as 
likely to flow from it.' It was said, that in the then state of the 
law; whh a punishment so much more severe than the offence 
seemed to deserve, men who had suffered from the crime could 
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